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Parſon's Counſellor, | 


L AW 


TYTHES or TYTHING. 


In Two BOOKS... 
The firſt ſheweth the Order every Parſon, Vi- 


car,&c.ought to obſerve in obtaining a Spirirual 
| Preferment, and what Duties are incumbentupon 
him after the taking the ſame,and many other 
* things neceſſary for every CLERGY-MAN to 
know and obſerve. 


The ſecond ſhews, in what manner all Sorts of 

 Tythes,Offerings, Mortwaries, and other Church Duties are to be 
paid, as well in LONDON as elſewhere, and as well by the Ca- 
n0n as Common and Statute-Laws, and in what Courts and man- | 
ner they may be recovered , what Charges they are ſubject to, | 
and many other things concerning the ſame, neceſſary for 
CLERGY-MEN and a/ others to know. 


The Fourth Edition Corre&#ed, and inlarged in many 
particulars through the whole Book,with a T able: 8c, 


"Written by Sir SIMON DEGGE Kr. 


LONDON, 

Printed by the Aſſigns of Richard and Edward Atkins Eſquires, 
| for Henry Twyferd, and are to be fold by Dan. Browne without 
Temple Barr,-Will. Rogers and Tim.Goodwin in Fleetſtreer.168 5 
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TO THE 


| RIGHT HONOURABLE 


. AND 
| RIGHT REVEREND - 
Lord Biſhop of 
Lichfield and Coventry, 


df 
J 
L 
oy 
3 
: 
d. 
8 
be. 


My Lord, 
| 8885 7 hought to have ſent 
| GO BE 24» Trifle into the 
— World without Pa- 
1 tron or Authors Name to it ; 


3 but 'tw well known , how [{can« 


A 2 alous 


The Epiltle 
dalous it 1s to that Child whoſe 
Parent 1s aſhamed to own it 3 
I therefore reſokved to run 
the Cenſure of a Critical | 
World: And then obſerving | 
how ancient Dedications have * 
been both by Gireek and La- 
tin Authors, and that they | 
are continued to this day 
throughout all Chriitendom, I 
reſolved not to be fmpular : | 
And conſidering that this lit- | 
tle Undertaking was perform- | 
ed at the Request of ſome | 
Reverend Clergy-men * your 
Lordſhips Dioceſs, and that it | 
Was nurſed up to what it is | 
now preſented to your Lord. | 
ſhip there likewiſe , I concei- | 
ved it could not challenge the | 
= [: 2 _ 


Dedicatory. 


Patronage of any other more 


properly than of your Lord. 
ſhips and «therefore ſuch as 
it 1s, 1 here humbly preſent 
1 it to your Lordſhip. My 
| Lord, at firit T deſigned no 
| more but the Second Part of 
* What it now is: but obſer- 
| wing your Lordſhips diligent 


1 an great Care at your Lord- 


ſhips Primary Viſitation at 
4 Derby againit Symony , Di- 
| lapidations and Nonreſidence, 
1 thethree great Peſts in the 
' 4 Church, I added three Chap- 


4 ters upon thoſe Subjeits; and 
' 1 after adding one thing after 


\ | another, it came to make 4 
| arhlinit Part of this Work a- 
' | lone. My Lord, Your Lord- 

Az Jp 


The Epiſtle 
Hhip has had many Honoura- 
ble and worthy Predeceſſors , 
and I cannot forbear to men- 
tron to your Lordſhip your 
immediate Predeceſſor , my 
Lord Biſhop Hacket , with 
what indefatigable Induftry 
aid he repair, or rather re- 
edifie the Church at Lich- 
held, which he happily +- 
ved to finiſh ? 'A Work could 
hardly have been performed 
by any other. How circum- 
ſpectly, prudently and dili- 
gently did he govern his 


Church , never abſenting him- 


ſelf , unleſs in his Majeſtic's 
and Countrey's Service How 
conitantly did he wifit and 
preach through his Dioceſe ? 
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Dedicatory. 
A Religious Pattern for all 
his Clergy. What great In- 
feght had he both in the CGruil, 
Canon . and Common Lays , 
that related to the Church . 
Government * How oft did 
he fit in his Conſistory to ſee 
Fubtice done? Nay, what 
did he neglett , that became 
a worthy Prelate to do ? 
And for his deep and pro- 
found Learning in his Fun- 
hon , certainly few exceed- 
ed him, if I have any 
Fudoment, My Lord , I 
have . obſerved three things 
perpetuate mens Memory to 
Poſterity , Children, learned 
Writings , and publick and 
emiment Buildings, he was 


A4 for- 


Fhe Epiſtle 
fortunate in them all ; He 
has left a worthy Son to m- 
berit his Name , Virtue, and 
Temporal Eitate; He has 
left many learned Works for 
the benefit of Poſtertty , 
whereof fome are already 


made publick; and he. has 
made himſelf no leſs eminent 


om SS WY 


by his publick Buildings , 


witneſs his Cathedral Church 
at Lichfield, and Trinity 
Colledge in Cambridge, 
where he had his Equcation ; 


beſides many other Works of 
Tiety and Charity in thoſe few. 
years he was Biſhop... My 


Lord, God hath not yet blefi 
you with Children , but may 
in good time, to preſerve your 
x0 | Name 
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your Predeceſſor 


9. Dedicatory. 


Name : And I have heard 
your Lordſhip intends ſome e- 


minent Works for the Pub. 


lick ; and that your Lordſhip 
hay reſolved to go on, oY 
Thin Build- 
img a Palace for your ſel 
p. 7 Succeſſors be have £4 
reaſon- to believe, having 
heard your Lordſhip ſo often 
declare you would do it ; and 
having laid your Hand to the 
Plow in preparing ſome Mas- 
terials towards it, I know you 
Will not look back: I have 
heard your Lordſhip declare 


| how much you delight in Ho. 
ſputality , which can never be 


ſo ſplendid as in a Palace of x;,... x, 
your own Building : And here- 


by 


The Epiſtle, &c. 
by your Lordſhip -will make 
your ſelf as eminent in the 
next Age, as your worthy 
Predeceſſor is in the preſent , 
than which nothing can be 
greater ſatisfattion to all, but 
chiefly to, K15 | | 


My Honoured good Lord, 
Your Lordſhips moſt duti- 
ful Son, and moſt 


obedient Servant, 


». Deggc, 


BLN ARIES 5c 
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To the Parſons, :Vicars , 
and the reſt of the Re- 
verend Clergy . of the 
Church of England. 


Our kind acceptance of the 
former Impreſſions of this 
Book,, has encouraged me again to 
appear in Publick, The firſt was 
hurried to the Preſs ſo haſtily, that I 
had not time ſeriouſly to peruſe it , 
whereby ſome things were ſlipt in 
the Copy ; and my being far from- 
the Preſs, occaſioned many miſtakes 
by the Printer. In this and the la- 
ter, ſomething more care has been 
taken. The only eſſential over- 


fight in the firſt Impreſſion (which I 


have jet diſcovered) was in the fixth 


Chapter of the firſt Book, , which I 


71! 


muſt ſtill deſire may be correfled by 
this. T added many things to the 
ſecond and third Edition, with three 
whole Chapters ; and ſome things to 
this. Your continued kind accep- 


| 

tance makes me think, my labour — | 
3X well beſtowed. 7 
k 

? 

Et fic Valcte. | 
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Courteous Reader, 


T 1s obſeryed in the ſecond 
Part of Sir Edward Coke's Re- coi44.6 
ports, in the Biſhop of Winche- 
fters Caſe, that there were two 
great Perfecutions of the Chri- 
{tian Religion , the one under 
i Diocleſian , the other under 7u- 
7 Htanthe Apoſtate: The firſt by 
murdering the Prieſts, that by 
cheir preaching adyanced the 
Chriſtian Religion: The latter, 
by ſpoiling the Church of its 
> Revenues. The former contra- 
ry to expectation adyanced, and 
not ſupprefled Religion: For 
{ 1 has proyed an all Ages, that 
I i ſanguis 
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To the Reader, 


ſanguis Martyrum eſt ſemen Fcele- 


/ie; forthe patient ſuffering of 
ſo many Martyrs of the Primi- 
tive Chriſtians gave the World 
a ſufficient Teſtimony ,that thoſe 
poor Chriſtians had ſome extra- 
ordinary Divine Aſliſtance to 
undergo with patience fo much 
Cruelty , that no others durſt 

ut themſelves unto the trial of. 
Bur the taking away the Reve- 
nues of the Church , Martyred 
the Prieſthood 1t ſelf, and {truck 
at the Foundation: For: when 
People ſaw there was notlung 
left but Perſecutions, no-Suſte- 
nance for thoſe that Mmnuſtred 
at the Altar, 1t diſcouraged 
them to breed their Children 
up to-a ſtudy that. advanced 
them to nothing. but danger ; 
which introduced great 1gno- 
rance of the true Knowkedge 
of God and Religion : So that 


as one killed the Prieſts, the 


other 
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To the Reader. 
other deſtroyed the very Pricſt- 


hood it ſelf. And though the 


Apoſtle St. Paul got his Living = C115. 

by his labour, that he mighr 

not become burthenſome to his 

Proſelytes; yet the ſame Apo- : 

ſtle tell&us, That the Labourer is * = FEY 

worthy of his hire , and that by 

the Law of Moſes , The Ox was —_— ak. 

n0t to be muzzled that treads forth 

the Corn : And by way of Expo- 

ſtulation in another place , ſays, 

Who goes on warfare at his own * 9-1-9. 

Charge? who plants a Vineyard and 

eats not of the Fruit thereof? and 

who feeds a Flock, and eats not of 

the Milk thereof? for he that 

ploweth ſhould plow in hope, and 

he that threſheth ſhould be parta- 

ker of his hope. And again fays 

he, Is it a great thing, that thoſe 

that ſow to you ſpiritual things , 

ſhould reap carnal? And do you 

not know (ſays the fame Apo- 

{tle) that they that Miniſter about 
55Fr holy 


To the Reader. 
holy things, live of the things of the 
Temple? And that they that wait 
at the Altar, are partakers with the 
the Altar? Foro hath the Lord 
ordained , That they that preach 
the Goſpel, ſhould live of the Go- 
ſpel. Wharteffect this Doctrine 
wrought amongl(t che-Prinutive | 
Chriſtians, you may read in the | 
fourth Chapter of che As of the 
Apoſtles , where 1t 1s ſaid ,- That 
as many as were poſſeſſors of Houſes 
or Lands ſold them, and- brought 
the prices of things that were ſold , 
and laid them down at the Apoſites 
feet ; and diſtribution was made to 
every man according as he had 
need. But the Chriſtians of this 
preſent Ape are ſo far from {cl- 
ling their Houſes and Lands, 
and laying the price at the Apo- 
ſtles feet, that they will rather 
detain that from the Clergy , 
which by Law and Right is due 
to them. Bur certainly,had the 
lincerity 


To the Reader. 


ſincerity of the Primitive Chri- 
ſtians continued , I ſhoulg never 
have needed to have ſet Pen to 
Paper upon this - Subject I am 
now about, which 1s the Law of 
Tythes or Tything : A duty eſtab- 
liſhed by the Laws of this, as of 
other Nations, for the mainten- 
ance of the Secular Clergy, and 
for their ſake 1t 1s that I have 
undertaken this Work. There 
was a Tything Table publiſhed 
many years ago by a Bachelor 
of Laws, wherein he has learned. 
ly ſet forth the: manner of Ty- 
thing by the Canon and Eccle- 
fiaſical Laws: But thoſe Laws 
and the Common Laws of this 
Realm diftering in many things, 
wherein the Common Law 15 to 
' be preferred; that Tithing Table 
: has often led both Parſon and 
' Pariſhioners into many Errors : 
beſides the ſeveral diſcharges 
from payment of Tithes, either 

a abſolutely, 


To the-Reader. 


abſolutely , or ſub modo, of divers 
Lands nEngland,by the Statutes 
or Common Laws, makes great 
alteration here. from the Canon 
Laws, To rectific which, and 
as near as may. be, to reconcile 
the Canon and Common Laws, 
I did by theperſwaſton of ſome 
Reverend Dtvines, farſt make 
ſome Animadverſtons upon that 
Tything Table: But whenT had: 
done that, conſidering there 
were many more things 1n 
relation to Tything , that I 
could not conveniently apply 
to the Text , concerning 'Pre- 
{criptions, Cuſtoms, Compoſt» 
tions, and other Priviledges, 
beſides the Laws concerning 
Ofterings, Mortuaries, and other 
Church Duties, fit for: all.men 
to know , 'as well Lay asClergy, 
I adycnturcd- upon thus larger 
Work. Which I the rather 
hd, becauſe Ido not find any 

ent other 
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To the Reader. 
other that hath publiſhed any 
compleat Work in chis kind, or 
to reconcile the Common and 
Canon Laws, that kind of learn- 
mg lying diſperſed in our Law 
Books;I:-have therefore in favour 
of the Parſons and Vicars, taken 
uÞ a tormer Reſolution, and ad- 
yentured to expoſe my {elf to the 
publick cenſure, And though 
I cannot promiſe any perteCtion 
in this Work; yet] dare preſume 
to ſay it 1s the moſt perfect 
Work of thisnature yerextant; 
though 1can pretend to nothing 
of it but the errors and nuſtakes, 
which I will be thankful co any 
body that will friendly correct; 
that I may make it more exact 
in a future Edition, 1t I haveen- 
couragement. The hindrance of 
conycrling with the Learned, by 
reaſon ot my confinement to 
the Country , and not having 
acceſs to any publick Libraries , 
a 2 hath 


To the Reader. 


hath hindred me of ſome helpsI 
might have had thereby.Perhaps 
It may not be ſo acceptable co 
thoſe in whoſe favour I have 
writ it, becauſe 1t comes from 
the Pen of one who profeſles 
himſelf acommon Lawyer : But 
in my Judgment, in this Natiofh, 

wherein the common Laws and 
 Cuſtomsof the Country prevail 
againſt the Canon and Ecclef1- 
a(tical Laws; this Subject 1s not 
alrogether 5 Are per, not moſt 
proper for a common Lawyer. 
And truly I have through this 
Diſcourſe dealt with as1mparrnal 
an hand as the matter would 
admit. And though the Clergy 
may think it to their prejudice, 
that] have at large ſer forth the 
ſeveral diſcharges by which 
Lands are freed from the pay- 
ment of Tythes: Yet 1n that [ 
have given them a clear light, 
wiuch Lands cannot be ſo privi- 


ledged, 


To the Reader. 


ledged, and what Preſcriptions 
and modus decimandi 1s not good, 
being well aſſured that there are 
more Lands at this day eſcape 
payment of Tythes upon pre- 
rence of ſome priviledge , to 
whuch they have no right, than 
thoſe that pay Tythes, and 
might legally be diſcharged. 
But when I have done my beſt 
endeavour to ſerve the Reverend 
Clergy, I cannot give them 
Incouragement to depend upon 
their own Judgments, ground- 
ed upon any thing here writ ; 
for tho' this may ſuffice to give 
chem ſome light, what ſhall be 
duc to them, yet [ cannot hope 
by any thing I can write to 
make them Lawyers; for many 
Quere's will ariſe , that no fore- 
ſight of mine could give an 
Anſwer to: But this Beacfit I 
hope they will receive by my 
Labours, that they may pur 
| "+" _ their 


To the Reader. 


their caſe,and make their doubts 
known more pertinently to the 
Learned. I had no ſooner f1- 
niſhed this little Tract concern- 
jng Tyrhes , but I conſidered 
there were many other things 
almoſt as uſeful for a Clergy 


| DOD. 
man to know , as the Law of 


Tythes: And though Mr. 
Hughes of Grays-Inn many years 
ſince, publiſhed a learned Tract 
which he intituled! the Parſons 
Law; yet thereare many more 
things neceſlary for a Clergy 
man to know, thar are there 
only bricfly, or notar all rouch- 
cd upon; and of ſuch force,that 
they mult ether be performed 
and obſcrved to make a man 
a complear Parſon, or to make 
him nonc, though never fo 
cxattly inttruted and inducted, 
1 omurted. T have cherefore in 
the firit place, before I come:to 
the Law of Tythes, ſhewed, 
_ 12 


To the Reader. 


what Simony 1s, and what dan- 
ger thoſe run chemſelyes into, 
that are guilty of 1t; whar 
things every Parſon, Vicar, Oc. 
15 todo before, at, and afrer his 
Inſtitution and Induction, to 
make him a compleat Parſon, 
G&c. what Dilapidations are, 
and how puniſhable ; what Pri- 
viledges the Clergy have at thus 
day by the Laws of England; 
what charges and payments 
their Tythe and Church Livings 
are ſubject unto ; what Cauſes 
of Deprivation have been al- 
lowed of by the Laws of Eng- 
land ; what Leaſes they may cake 
or ſet, and what Statutes they 
may fall in danger of; and of 
Pluralities, and who is qualified 
to havethem, and in what man- 
ner to be accepted ; Nonreſ1- 
dence, and many other things 
neceſlary for eyery Clergy man 
to know, I have divided the 

a 4 whole 


To the Reader. 


whole into Two Books , and | 


them agan into ſeveral Chapters 
and Paragraphs, and added a 
ſhort Table js the more ready 
finding of any thing 1n either. 
I have likewiſe added a Liſt or 
Catalogue of all the Abbeys 
and Priories that were valued in 
the Kings Books at 200 L. per An. 
or upwards , and which were 
diflolved by the Statute of 31 H. 
8. the Lands of which can only 
pretend to any priviledge to be 


diſcharged 'of the payment of 


Tythes ;, 1n which I have rather 
choſen to write after Mr. Dug- 
date, being a ſurcr Author then 
Mr. Speed, 11 whom TI have ob- 
ſerved many Miſtakes. I muſt 
beg- the: Readers patience to 
correct the Miſtakes of the Prin- 
zer ( which are too many, by 
rcalon of my abſence from the 
Prefs:) And.for my own, I ſhall 
take it kindly from any body; 
F 12. 4 that 


To the Reader. 


chat will in a friendly manner 
inform me of them;for Humanum 
eft errare; and though I may 
have cauſe to be aſhamed of 
chem, yet I will neyer be aſha- 
med to amend. 


} 


'The Contents of the ſeve. 

_ ral Chapters contained 
> inthe firſt part of this 
| Book, Intituled the Par- 
ſons Counſellor. 


H AP. r. ſheweth, who may, or may not Who may be £ 
be a Parſon, Vicar, &c. Parſon. 

Chap. 2. ſheweth, how one that is a perſon fitly How be muſt 
qualified to be a Parſon, Vicar, &c. ought to | in t2- 

proceed in the obtaining and accepting of a © 5 © _ 

Benefice. 
Chap. 3. ſhews, in what caſes "tis neceſſary for Jure Patrons. 
* the Biſhop to have aJure Patronatus,and how #4 

70 proceed in the ſame, and what 1s the force 

and effef} thereof. 
Chap. 4. ſhews, how the Law Food concerning Pluralities. 
 Pluralities before the Statute of 21 H.8. 

who are qualified within that Law to have 

Pluralities, and how they ought to behave 

themſelves in taking the ſecond Livings, ſo 

that the firſt may not be made woid. 
Chap. 5. ſhews, what Symony is, and who ſhall Simony. 
* be ſaid to he puilty of it , and what are the 

dangers enſuing thereupon. ' What he is to 
Chap. 6. ſhews, what one is to do before and at 00, at, before, 


= We x ; -,. and after Inſti- 
Inſfticution, and after Induition, to make bim- © | "a 


ſelf a compleat Parſon. ' duction. , 
+ Chap. 7. ſhews, what is required further of Non reſidence. 


Parſons, &c. after Indiion,and what Non- 


V | 
reſidence is, and the _— incurred there- 
L by, and what matters will excuſe che ſame. 


Chap. 


The Contents. 


Dilapidations. Chap. 8. ſhews, what ſhall be ſaid to be Dila- 
pidations,and how the ſame are remedied and 
puniſhed. | 

Chap. 9. ſhews, for whatcauſe a Parſon, Vicar, 
&c. may be deprived, according to the Rules 
of the Common Laws. l [ 

: Chap. 10. ſhews, what Leaſes, a Parſon Vicar, 
_ "4 ID of bis Glebe and Tythes, and 
Farms. what Farms he may, or may not take, and 

within the danger of what other Statutes they 
may fall. 

Chap. 1 1. ſhews,what Priviledges are allowed 
to the Clergy in Holy Orders by the Statute 
and Common ney this Realm, and what 
are pretended to by the Eccleſiaſtical Laws. 

Chap. 12. ſhews,how the Law ſtands concern- 
ing Churches, Chappels, and Church-yards, in 
Ki. To the Freehold is, and how the Churches 
and Chappels are to be repaired, and concern- 
ing the Seats, Burials, Tombs,Coats of Arms, 
and other Enſigns of Honour mm memory of 
the dead ; and of the Church-Ornaments , 
and at whoſe charge to be provided, and what 
remedy for weſpalfs in the Church, Church- 

. yard, or in breaking up of Tombs, taking,car- 
rying away or imbezelling any of the Goods, 
or Ornaments of the Church,&c. 

Chap. 13. Treats of ParſonagesVicarages,Sine 
Cura's, and Donatives, and of the Endow- 
ments of Vicarages, and bow, and in what 
Caſes a Parſonage aud the Vicarage are to be 
reunited, and many other things relating to 
Parſonages, Vicarages, Donattves, and Sine 
Cura's. - 

Chap. 14. ſhews, what Reſignations and Per- 
mutations are, in what manner they may be 

made, and other matters relating to them. 


Deprivation. 


Priviledges of 
the Clergy. 
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The Contents of the ſeve- 
ral Chapters contained 
in theſecond part of this 
Book, Intituled, The 
Law of Tythes or T ything. 


H AP. 1. ſhews,what Tythes are,the ſe- Quid, quot u- 
wveral ſorts and kinds thereof, and how the oy an 
ſame become due. ; 
Chap. 2. ſhews, by whom,and to whom Tythes By whom, and 
ought to be paid. to whom due. 
Chap. 2. ſhews, of what things Tythes are due What things 
tobe paid, andin what manner the Tythes of *** *ythable, 
Corn, Hay, &c. are tobe paid. Corn,Fay &e. 
_ 4. ſhews, where. and in what caſes the Wood. 
thes of wood ought to be paid. 
Chap. 5. ſhews, where Tythes are due for Her- Herbage., 
bage or Agiſtment of Caitle,and whois to pay 
the ſame. 
Chap.6. ſhews, where and in what manner the Con_ __ 
Tythes of Calves, Milk, Cheeſe, Wool, Lambs : mprar roy 
Pigs, &c. are payable. "_ 
Chap. 7. ſhews, in what manner the Tythes of Seeds, Fruit, 
Seeds, Fruit, Maſt, Bees, &Cc. are to be paid. Maſt,Bees,Ho- 
cn 8. ſhews, where and in what manner the fre 
'ythes of Pigeons, Conies, Fiſh, Deer, and o- , OT 
pr Birds and Beaſts ferz nature , are tyth- 
able. 
Chap. 9 ſhews of what nature the Tythes of Mills. 
Mills are, and in what caſes payable. 
Chap. 10. treats of the Tythes of Hawking , Perſonal 
Hunting, Fiſhing, Fowling,&c. and other per- TY". 
ſonal Tythes. Chap. 
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Domeſtick Chap.11. treats of the Tythes of Nucks, Geeſe, 


Birds. Swans, Turkeys, and other domeſtick. Fewls 
and Birds. 
Of what things Chap-12. ſhews of what things Tythes are not 
Tyrhes are not Jye by the Common Laws of this Realm. 
Payable. Chap. 1 3. ſhews what force Caſtoms have as 
——_ well in the form and manner of Tything , as 
in the diſcharging the payment thereof, and 
the difference between Cuſtom and Preſcrip- 


£100. 
Torereſts in the Ch2P: 14- [e271 what Priviledges the Parſon, 
Lands. Vicar, &c. have im the Grounds where the 


Tythes ariſe, for the drying , making and 
carrying away the ſame. 
To what charge Chap. 15. ſhews,to what charges the Glebe and 
ſubject. Tthes are It ubject and liable. ; 
Modus deci- Chap. 16. ſhews, how far preſcription will pre- 
mana. wail in the manner of Tything, and in what 
caſes a modus decimandi , will bind the Per- 
ſon, &c. 
How to be de- Chap.17. ſhews ; hew a modus decimandi ma 
ſtroyed. be deſtroyed. 
How to be con- Chap. 18. | ſhews by what Convejances, and by 


veyed. what names Tythes may be granted, demiſed; 

Of Leaſes. &c. and what Demiſes and Leaſes made by 
Parſons, Vicars, and other Eccleſiaſt icks, &c. 
are good. 


Parren Ground. Chap. 1 9. ſhews, what barren Lands are freed 
from payment of Tythes within the Statute 


of 2.E. 6. | | 
Real Compo. Chap.20. ſhews, what a Real compoſition is,and 
fitions. in what Caſes Lands ſhall be freed from the 


NEO payment of Tythes thereby. LIE 
Monaltery Chap.21. ſhews what Monaſtery Lands are, 
Lands. ' or may be freed from the payment of Tythes. 


Perſonat  Chap.22. ſhews what'Perſonal Tyrhes are, and 


Chap: 


Ty - in what caſes due and payable 


Tf. td 


The Contents. 
Chap.2 3 ſhews, what Oblations, Offerings,&c. Oblations 


are, and where due and payable. 
Chap.24. ſhews, what Mortuaries are, and in Mortuaries 
what Caſes they are due and payable. 
Chap,25. ſhews, bow Tythes are zo be paid m 1, 
London, and ſeveral Reſolutions .upon the 
Statute, made for the payment 0 I 
Chap.26. ſhews in what Courts and in what How recoverk- 
_—_ _—_ mw be ſued for , and in what lc. 
Caſes Prohibitions lye for the ſtaying of Suits  ..... 
for Tythes in the Eat het ical 2e of and Profibitions. 
bow to proceed therein. © 
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Direfions in the Marginal 
©» References. 


Note, That in my References * 
to printed Books1n this Treatiſe, ' 
I for the moſt part refer to the 
Page and part of the Page where 
the matter 15 to be found in this 
manner : If the matter be at the 
upper end of the Page I mark it 


with three Pricks thus .”. if in the 
middle thus .. if at the lower 
part thus *,” and where the Book 


1s numbred by Fol. I add the A. * 


or the B. ſide, as it happens. 
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CHAP. I. 


The firſt Chapter ſhews, Who may, or who 
may not, be a Parſon, Vicar &c. 


RERS> Aving taken upon me to be the 
a SS] f& Parions Counſellor , it is neceſfary 
js £4 in the firſt place,to ſhew who may 
5 be a Parſon, Vicar, ec. 
And by a Statute made in the 14Car.2.cap.;. 
Fourteenth year of the _ Ma- 
jeſty that now is, all are made incapable of being 


| admitted to any Parſonage, or Vicarage, Benefice, 


or other Eccleſiaſtical Promotion , Preferment, or Promotiony 

Dignity whatſoever, unlefs ſuch perſon have Epil- 

copal Ordination ; and if any ſhall preſume to be 

admitted, not having ſuch Ordination , or ſhall 

preſume to Adminiſter the Sacrament of the Lords 

Supper, not being fo Ordained, he is to forfeit an 

hundred pounds. | Concil. Arelat. 
By divers ancient Canons of the Church,noman png par 

was to be a Deacon before he was twenty five ,,, « i f 

years of age, nora Prieſt before he-ſhould attain cjlium Neoce- 


the Age of thirty years ; but notwithſtanding the far. cap. 17. 
(cCa- 
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Canons, they were frequently diſpenſed with, and 
made Prieſts younger. | 
Sc.13 Elizc.12 And by a Statute made in the thirteenth year of 
Queen Elizabeth, it is Enacted, That none ſhall 
be made Miniſter, or admitted to Preach or Ad- 
miniſter the Sacraments, being under the Age of 
twenty four years ; norunleſs he firſt bring to the 
Biſhop of that Dioceſs , from men known to the 
By implication Biſhop to be of ſound Religion, a Teſtimonial both 
this Starute al- of his honeſt life, and of his profefſing the Do- 
lows a 1m 70 Grine expreſſed in the Thirty nine Articles ; and 


te made aPrieſt 
at twenty four, unleſs he be able to anſwer and render to the Or- 


whereas by the dinary an accompt of his Faith in Latin, accord- 
Canons he could ing to the ſaid Articles, or have a ſpecial gift and 
mor be  Prisſt ability to be a Preacher : Nor ſhall be admitted 
Fefore thirty to the Order of Deacon or Miniſtry , unleſs he 
Jears 0f 8%: ſhall firſt ſubſcribe to the ſaid Articles. 

And all Diſpenſations in this Caſe are made 

void by the ſame Statute. 
So that upon the whole matter, none can bea 


Prieſt before he is four and twenty years of age , 

nor none can be a Parſon before he is a Prieſt. 
Can.Jac.43. di, And by divers ancient Canons, and by Canons 
ſtinct. 70.cap. of our own, none ought to be ordained a Prieſt 


Nemre. before he have a Title, that is, a Preſentment to 


a Parſonage, Vicarage, ora Curacy. 

Cap. Imprimis. And by another Provincial Canon of our own, 
thoſe that have been guilty of Homicide, or that 
have been Advocates in cauſa Sanguinis ; thoſe 
that are guilty of Symony, or makers or ſolicitors 
of Symoniacal Contrats, Witchcraft, burners of 
Churches, cannot be Prieſts withour ſpecial Dit- 
penfation , nor by conſequence Parſons or Vi- 

: Cars. 

ws rNE== No by another Provincial Canon of our own, 

* Diſtia0io. thoſe that are guilty of Symony, Homicide, per- 

47 Co.5. 5t-2« {yns Excommunicate, * Ulſurers, Sacrilegious per- 

ſons, 


| Chap. [. Cotnſelo!, 2 
ſons, Incendiarics, vel * Falfarios , thay not be * Perjury,For- 
admitted into Holy. Orders, and by conſequence 8y4ilt. 50. fi: 
may not be Parſons, Vicars, Oc. Epiſcopus. 

. And by a Canon in the Council of Nice,a man 
that voluntarily caſtrated himſelf might not be a 
Prieſt ; but if it were done by Enemies, or by 
the adviceof Phyſicians for healths fake , it was 


38 E. 3. 2. Ex? 


no diſability. 
Baſtards cannot be Prieſts without Diſpenſation Cap. eos qui de 
nor by conſequence Parſons. non. Dyer 2.93. 


| A Villain cannot be a Parſon, andit he be pre- : yu eras 
ſented to a Living, the Biſhop may refuſe him. 1; 1.5 1. bv. 
A Miſcreant that does not believe the Truth, 5 H 7.20... 
an Infidel that does not believe at all,a Jew, Schiſ- Co.s. 52.4”. 
matick or Heretick that do not believe aright , 
ought not to be Parſons , and if InduEted ought 
to be deprived ; and ſo if the party be irreligious 
or illiterate, fo if the party preſented be mere /ai- 
cus or utlawed. 
And the Biſhop may refuſe a Clerk quia crimi- 
oſs, for any of the Crimes aforeſaid , though the 
party be not convict, ſo the Biſhop be certain of 
the truth thereof. 
And all things that are juſt cauſes to deprive a c.;.;8. a. 
Clerk, are juſt cauſes to refuſe a Clerk when pre- 
ſented. 
$ Butitis no good cauſe to refuſea Clerk,becauſe j,;-- 
2 he is a player at unlawful Games, or a haunter of 
4 Taverns: Becauſetheſe are not malum in ſe, but 
* malum probibitum. —— — 
And the Son cannot, without a Diſpenſation,be _—_ A 
$ Parſon of the ſame Church that his Father was In- 1,;ceran. Can. 
| cumbent of the next before him; + 
If a man cannot ſpeak ſuch Language as the Albany verſ. 
# Pariſhioners underſtand, he ought not to be ad- - wa en 
& mitted Parſon of ſuch a Pariſh,bur may be refuſed p_ TOE 
by the Biſhop : For to be illiterate and not to be GroElix wen 
. 3 ALUZ.119% 
B 2 under- 


4 The Parſons PartT. 


Lucas verf. E- underſtood, is all one to the Pariſhioners. And 


veſque Bath. P. hen the blind leads the blind, both fall into the 
, a 
OCs. 


4 Inſt.z38: The Biſhop cannot refuſe a Clerk becauſe he 

1 Leonard. 1 30. wants a Teftimonial. 

Dyer 293.b. But it ſhould ſeem that if the Biſhop does ad- 

Mich. 16 & 17 nit and inſtitute any Perſon into a Living that lies 

Eliz.perHarper. nder any of theſe Incapacities , the Church is 
full de faFotill Sentence of Deprivation, Nullity 
or Declaratory, as the Caſe requires, and no Lapſe 
incurs. 

4 Inſt.3 38. An Alien born at this day, I take it cannot be 

—_ R.2-C-3- a Parſon, Vicar, &c. nor is capable of any Spi- 

: i ”* ritual Preferment , without the” Kings ſpecial Li- 

6 R.2. nu.31. Cence, and the Biſhop may deny to admit and in- 

10 R.2. nu.20. {titute him, as Sir Edward Coke conceives. 

1 H.5.cap.7. By a Canon in the third Council of Lateran , 

Can.23. under Alexander the third,it was decreed thatnone 
ſhould be Parſon ofa Pariſh, under 25 years of age. 

Vide Leviticus, cap.21. V.17z18,19,20, & 21. 

what bodily blemiſhes diſabled Prieſthaod under # 
the Law. 


CHAP, II. 

The ſecond Chapter ſhews,how one that is 
fuly qualified to be a Parſon , ought to © 
behave himſelf in obtaining a Living. | 


A Parſon fo qualified as the Law requires, # 
muft without any corrupt or ſymoniacal | 
. ContraCt, obtain a Preſentation from the right | 

and undoubted Patron of the Church, whereof he * 

deſigns to be Parſon ; - which may be inthis Form. 

The Form of @ Reverendo in Chriſto Patri & Domino T. Di- 
Preſentation. Vina permiſſione L. &* C. Epiſcopo, ejuſe Vicario 
£7 in 


Chap. 2. Counſelloz. 


in ſpiritualibus 
Patronus Ecclefpe Parochialis de C. in Comitatu 
D. ſalutem in Domino ſempiternam. Ad Eccleſiam 
de C.prediftam weſtre Dioceſios, modo per mor- 
tems, (if yoid by the death of the laſt Incumbent;) 
but if it be by reſignation, then you muſt fay 
(modo per reſignationem) but if the Church be void 
by the laſt Incumbents being made Biſhop, or by 
taking a ſecond Living, not being qualihed, then 
you may ſay (per —_-J or as the ſpecial mat- 
ter is, or # by Deprivation, then you muſt fay 
(per deprivationem) and then proceed, E.F. alt; 
mi incumbentis ibidem jam vacantem , O ad me- 
am donationem pleno jure ſpetantem,dileFummi- 
hi in Chriſto G. H. Clericum. in Artibus Magi- 
ſtrum, paternitati veſtre preſento, humiliter ſup- 
plicans, quatenus prefatum G. H. ad dictam Ec- 
cleſiam admittere, eumque Redtorem ejuſdem Ec- 
cleſie inftituere cum ſuis juribus & pertinentijs u- 
nioerſis, cateraque expedire & peragere , que ve- 
ſtro in hac parte incumbunt affects poſeraligdigne 
mini cum favore. In cujus ret Teſtimonium his 
preſentibus figillum meum appoſui : Datum pri- 
m0 die M. anno regni domini noſtri Caroli ſecundi 
Dei gratia, Angliz, Scotiz, Franciz,& Hiberniz, 
Regu,fidei defenſors, &c.wviceſimo otFavo, Anno- 
que Domini 1575. 


—— 


5 


ali A.B. Armiger,indubitatus See 9:her Forms 
of Preſentations 


Regiſt,orig. 3 01 


And note that the King, or any other Patron 1 Inſt. :20.b., 
may Preſent by word of mouth, or by letter, and F-Nvs.1mp.6o. 


it is as good and effeCtual asone in form. 


Asſoon as a Clerk has obtained ſuch Preſenta- How ?o proceed 


tion , it behoves him with all convenient ſpeed , 


upon the Pre- 


and within ſix months after the Church became ao 9.b' 


void by Death , Creation or Ceffion of the laſt In- Do&.& Stug, 
cumbent, of which avoidances the Patron is at his 1.z.c.31. 


peril totake notice, or within {ix months after no- Dye 327. p-7. 
Rol.2.364.b.C. 


tice legally given to the Patron by the Ordinary 
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Wat time the of the Church becoming void by Deprivation, or 
Biſhop may take-Reſignation, tender his Preſentation to- the Bi- | 
o "> dg " ſhopof that Dioceſs within which the Church is, | 
Lindw. chap. Or to his Vicar-General,or in the Vacatron,when 
Cum ſecunaum there 15 no Biſhop of ſuch Diocels, - to the Guardi- 
Apoſtolum. ans of the Spirimualties , ro whom the Law allows 
: > by >. a reaſonable time to examine the abilities of the 
hp a Clerk : For the Ordinary is not bound as foon as 
+ Canon 95. A Clerk tenders his Preſentation todiſpatch his bu- 


The Canon Law fineſs *; but if he be buſie about the affairs of his © 


allow: two _ Church, he may makethe Clerk to ſtay till he | 
mont-s, but the hath done, or may appoint him a convenient time 
Commcn Law, . . | . 

which i a1; TO attend him for his approbation. 

theſe Calcs is f By the ancient Canons the Biſhop had two 
zo be preferred, months time to conſider of the ability and difabi- 
allow; only cen- liry of the Clerk; but by a Canon made in the 


ventent ime. time of King James, that time is abbreviated to 


A, amiiſſion and 
Inſtitution. one Month. 


Co.4.79.2.”. Then if the Ordinary, &c. upon the examina- 
32 H.6.28.b.. tion of the Clerk, hind him fit in all points, as a- 
33 H.6.24.4. boye in the firſt Chapter is direfted , then he ad- 
gy H.S.15.2.. mitshim in theſe words, Admitto te habilem, &c. 

nowls ver. , I ie 
' Dobbins Þ.> 1, And thereupon the Ordinary inſtitutes him in 
Jac.C.B. theſe words , Inſtituo te Refforem Ecclefie Paro- 
Carter Verſ. chialis de C. & habere curam animarum : & ac- 
Crofts, 27 El. cipe curam tuam & meam. And this the Biſhop 
_ ner anghs 7 do as well out of his Dioceſs as within ir, for 
Taduftion. * * 45 10 this. matter, it is not local , but follows the 
* Callis' verſus Perſon of the Biſhop whitherſoever he goes. 
Launr. | When the Biſhop has inftituted the Clerk, the 
T 21 H4.9b. Ordinary, or, &c. makes a Mandate under Scal to 


Parſon Den- . the Archdeacon of the place * , or to ſuch other 


H.6.Jacrs, Clergy men as he pleaſes , to indudt the Clerk. 
190:BR. And it may be made Þ by the Dean and Chapter, 8# 
Plowd.528:b. but not by the Patron : for though by the Infti- \ # 


How InduTion |; : . | 
is 16 be we rution the Church is full againit all perſons , fave 


the King, yet he is not complcat Parſon till In- 
R313} 3 | duction, 


Chap.2- Counſelloz. 7 


dudtion, for by the Inſtitution he is admitted ad Lindſey verſus 
officium to pray and preach*, yet he is not intitled Dodſon, M. 9 
ad beneficium , wor! yo be formally indudted, © ©: 
which may bedoneby the delivering of the Rin 

of the Church door, or Latch of the Churd 

Gate, or by delivery of a Clod or Turf , and 

Twig of the Glebe, bur the moft common and 

uſual way is, and therefore the ſafeſt , by delivery 33 H.5.24-2-. 


of the Bell-rope to the new inſtituted. Clerk, and Lindwood c. 


Item quia Mr 


he tolling the Bell : And the Archdeacon,if hedo,,,;....; «- 
it, is to take but 40 4d.for doing of it. vg 

And an Action of the Caſe will lye againſt the Hill. 45 Eliz. 
Archdeacon, if he refuſe or negle&t to do his du- C-E- 
ty, or the Clerk may compel him to do his duty 4 wood 
in the Eccleſiaſtical Court ; and note that the, ,. 
Church is full againſt every body bur the King, Knightly. 
by the Inſtitution, but not againſt the King rill 
InduQtion. - 

Now note, that the ſix months, within which Yelvert. 100. 
the Patron is to preſent, are to be accounted by ©9-5.61.b.62.2 
182 days, and not by 28 days to the month. * [m#-36:. 

* And note, ' that the Clerk is to do many things pp1,,,"; , 4. 
more at the time of his Inſtitution , and after his done after tn- 
Induction, to ſecure himſelf in his Living, which 4«#ior. 


' he will find in the fixth Chapter following , to 


which I refer him, and wherein very great care 
is to be taken, that all things be duly performed 
and obſeryed. 

There hath been ſome diſpute , -whether the r-om what rime 
{1x months ſhall commence from the time of the the x months 
death of the laſt Incumbent, or other Avoidance, /b#!7 commence. 
or from ſuch time as the Patron could reaſonably 
have notice, conſidering the diſtance of place ; 
and more particularly , where the Patron or In- 
cumbent-ſhould happen to be beyond the Seas at 
the time of the Avoidance. 

And there hath been a Canon, quod tempus Roll. 2.353. q. 

B 4 ſemeſtre 
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ſemeſtre non incipit verſus patronos , niſi d tempo- 
re ſcientie mortis perſone. EIT: | 
But by the Common Law of England, I con- 
ceive the Patron is bound to take notice of the 
Death, Creation or Ceffion, as aforeſaid. 
Regiſt.Orig.42 And this is proved by the Regiſter , where in 
a Prohibition it's ſaid, Quia ſecundum legem &r 
conſuetudinem Regni noftri Angliz Epiſcopi, 8c. 
beneficia vacantia per lapſum temporis ante ſex 
menſes vacationum eorundem tranſattos conferre | 
non debent, nec conferre conſueverunt , aliquibus - 
What time the temporibus retroattis. So that it appears by this 
Patronis ro Writ, that the time of the ſix months to collate 
preſens. by Lapſe commences from the vacancy , and not 
| from the notice : But this muſt be intended of fuch 
Avoidances, whereof the Patron is bound to take 
notice as aforeſaid. 
Kelw.5o.b-. - And itisalfo to be obſerved, that if the Patron 
34 H.7.21.2 do preſent his Clerk , which is refuſed by the Or- 
14 H.7.21.9” dinary, becauſe he. is illiterate, criminous, &c.! 
DF 227+ P-7- there the Patron ſhall have no longer time to pre- 
ſent but ſix months from the time of the Avyoid- 
The Patron pre- ance, where the Patron is bound to take notice of 
ſents after x, and ſix months from the time of notice, where 
an_ cap the Ordznary is bound to give notice of the A- 
11 H.4. $0.4: Voidance. 
Hob.1 5 4.. Butnote,that inall caſes,if a ChurchLapſe to the 
Hutton 24*.” Biſhop or Archbiſhop, and the Patron preſent his | 
32 E.3.2. Clerk before the Biſhop or Archbiſhop have col- *? 
: —— lated; the Biſhop, &c. is bound to admit the 
Lindwooa., Clerk of the true Patron, and cannot take advan- 
$i alique evi- tage of the Lapſe. But the Canoniſts as ſhould 
eente,&c. verbs ſve, hold the contrary, but the Common Law 
mjueris. in this, asinother things, is to be preferr'd. 
Dyer277.p.55. But if the Biſhop collate, and the Patron pre- 
463 ſent before Induction, he comes too late. 
Rue. But the great queſtion is, if the Church Lapſe 
a : 5 & MIIY to 


Chap.2. Counſelloz. 9 
tothe King, and the Patron preſents before the 
ing takes advantage of the Lapſe, Whether this 
avoid the Kings Title by Lapſe? it is made 
A Quere by Dyer : But Hobert ſeems to be clear Dycr 277.p.55, 
init, that the King ſhall not have the benefit of HoÞ-1 52. 
the Lapſe ; but divers * Authorities are againſt _ "2 
him, Ideo quere. Rolls 2.368.6.27 E.3-84- b. Co. co.jac. = 
7.28. Dott and Stud.lib.2. cap-3 1. Owen 3 & 5. 
There have been ſome Opinions amongſt the har time the 
Canonifts , that a Lay-Patron: ſhould have but Patron has to 
four months to preſent, but an Eccleſiaſtical per- 274. = 
fon ſhould have ſix months ; and fo it is faid is the re ung | 
Law of Scotland ; but the Common Law, which e2 48 
rules the point here, and with more reaſon , gives Chap. Quoniam 
the Patrons in both Caſes ſ1x months. ' wverbum decvol- 
In the Caſes of Deprivation and Reſignation , ***: 
where the Patron is to have notice before the 
Church can Lapſe, the Patron is not bound to 
take notice from any Body but the Biſhop himſelf, 
or other Ordinary ; which muſt be given perſon- PR; 2nd Stud. 
ally to the Patron, if he live in the ſame County; - 5k | 
but if the Patron live in a Forreign County, then G6, x17; 9 
the notice may be publiſhed in the PariſhChurch, Dyer 328.2... 
and affixed on the Church door : And ſuch no- 
tice muſt expreſs in certain the Cauſe of the De- 
privation, &c. and it muſt be were, m__ perſo- 
naliter, & non fie. By the Reclel ical Laws. Dyer 346 4.. 
There are ſeveral other ways that a Church may Co.6.29.b.-. 
become void, of which the Patron is at his peril Dyer 346. b.”. 


to take notice, as union, not payment of Tenrhs, De _ El. 
{ * 
ay P.29. 255.P.5- 


But no Lapſe ſhall incur by any Deprivation $:.z; El.c.12. 
ipſo fatto by the Statute of x 2, Eliz. until fix 
months after notice. 


CHAP. 
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CHAP. III. 


The Third Chapter ſhews, in what Caſe it 
is neceſſary that the Biſhop have a Jure 
Patronatus, and how the ſame is tobe 
proceeded in , and what is the effef? 
and fruit of the ſame. | 


fry tees * BY Church by ſeveral Titles , the Church is be- 
: come litigious ; becauſe the Biſhop knows 
not which hath the very true and rightful Title to 
the ſame, and by conſequence knows not which 
Clerk to admit: And I rake it, the Church is not 
 lefs litigious , though they both preſent the ſame 
perſon ; becauſe when the Biſhop admits him as 
the Clerk of the one, he. puts the other out of 
poſſeſſion, and conſequently to his Aftion ; and 
the Bifhop becomes a Difturber, if he who is put 
out of poſſeſſion prove to have the' better Ti- 
tle. | 
Wherea Jure Now the Biſhop in this caſe, to ſecure himſelf, 
—_— h d a Fure Patronatus to inquire of | 
neceſſary, and gt to award a Fure Patronarns to inquire « 
how to be pro. the right ; which is meerly an Inqueſt of Office in | 
ceeded in. mature of a Writ de proprietate probanda, and does } 
T34 H.6.38. not atall f bind the Title or Right of the Par- |} 


In what caſes a | two Patrons preſent to one and the fame 


ty. 
35 H.6.18.d. But it ſeems a queſtion inour Books, Whether 
mw” _ the Biſhop is bound to ſue the Fure Patronatus at 
his-own coſt and peril, or only at the Prayer, and 
at the coſt of the Party that prays it, or of both 
parties ? But the better Opinion ſeems to be, and 
ſo is the Practice, that the ſame is to be ſued at 
the prayer, and at the coſt of one of the parties 
that 


'E 
T. 


Chap.z. Counſello? $ 
that prays it , orof borh the parties if they joyn. 


II 


Now whereas the Church may become litigi- 34 H.6.1 1.4; 


ous by double or plural Preſentations, ſo it may 
become more litigious by the ure Patronatus ; 
for if two Patrons preſent,and each of them prays 
a Jure patronatus by himſelf (as they may ) and 
the one Jury gives a verdict for the ones Title , 
and the other for the others Title, here the Bi- 
ſhop receives no direCtion at all, but the Church 


ſtill remains litigious. 


But here ariſes another great queſtion , Whe- 
ther the Biſhop m this Caſe may let the Church 
Lapſe, and collate ? or whether he be not bound 
to admit one of the Clerks at his EleCtion,or at his 
peril. Mr. Serjeant Callis in his Reading, was of 
Opinion, he might refuſe both Clerks in this caſe, 
and ſuffer the Church to Lapſe; and fo is the 
Book in 21 H. 6. by Newton and Paſton. Tamen 
inde quere. 

And as a Church may-become litigious by a 
Fure Patronatus ; {o it may become litigious af- 
tera Fure Patronatus, and a Verdict given for 
one of the Parties ; for if a Fure Patronatus be 
awarded, and a Verdict given for one of the 
Parties , and before the Patron preſents , for 
whom the Verdict was given, and prays ad- 
mittance of his Clerk (as he ought to do, 
before the Biſhop is bound to admit his Clerk) a- 
nother preſents ; here the Church is become liti- 
you de novo , and the Biſhop in this caſe, as ir 
cems, may award a new fure Patronatus to de- 
termine the right of Patronage between the new 
and the old Patron, for whom the Title was found 
in the former. 

But ſome have thought , that though the 
Church be not litigious by double or plural Pre- 


Hob. 347: 
34 H.6.38. 
SH 7.22.4. it 
is made a Nre- 


re. 


Callis Read. 3. 
21 H.6. 44x 
Quzre. | 


41 H.6.45.2 


21 H.6.44. 
Callis Reading 
29. 


fentations, yet the Biſhop, if hedoubt of the Pa- Hob.z18. 


rrons 


t34 H.6.44.2*, 


Hob.3 1 7.. 


Hob.3 1 7, 
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pen to other pretenders by ſud 
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trons Title that preſents, may award a ure Pa. 
tronatus , and inquire of ſuch Patrons Title, and 
by that means prevent the _ that may wy 

of the 


en admiſſion 
Clerk; and in caſe the right of Patronag 


e be 


found for | a Stranger, the Biſhop may admit his 


Clerk. 


But it ſeems, that if the Biſhopadmit the Clerk 
that is preſented before the Church becomes liti- 
gious by a ſecond Preſentation , the Biſhop ac- ? 
quits himſelf thereby from being a Diſturber;but | 
by this means the Biſhop may do great wrong in 
farpriſing other Patrons that have right ; And 


the Law doth not fo haſten the Biſhops pr 


ing, but that, as hath been faid , he may take 
convenient time to examine the Clerk, that other 
pretenders may take notice ef the vacancy. 

But though the Church , by agy of the means 
aboveſaid, be become litigious, yet I think there 
is no doubt, but that the Biſhop may admiteither 
Clerk without a Fure Patronatus , 'but then he 
doth it at a double peril ; for if the Patron,whoſe 
Clerk he admits, have not a good Title,or having 
a good Title, do not make it out in a Quare Im- 
pedit, or other Action brought for the Church , 


the Biſhop will be made a Difſturber. 


And the Biſhop may thereby do great wro 
to the true Patron, by putting him out of roll 
fon of his Church, and forcing him to an Action * 
that may turn much to his charge and trouble, | 
belide great damage to his Clerk, and oft to the 


loſs of the Advowſon; therefore _— 


this caſe to be very tender to 
to Juſtice. But if the Patron fear an 
from the Biſhop, and be not reſo 


ought in 
oceed according 


foul play 


Ar of his 
Clerk, he may enter a Caveat with the Biſhop , 


not to admit the Clerk of any other ; and though 


f 
* 
£ 
mM ; 
's 
- 


7. 


' Biſhop will preſume to doit without a Fure Pa- 


a= Zo. 


Chap. 3- Counſelloz, ; 12 
this do not ſo bind up the Biſhop , that he carmot Rolls 2.361. 


l . M3, 
» admit the Clerk of another perſon » yet if the * Contra Poph, 


tronatus, he may be puniſhed by his Superior. *” 


But in cafe the Biſhop delay to admit the true Seromor. 
Patrons Clerk, he may ſue a Duplex Querela out Zouch verſus 
of the Arches, to command the Biſhop to admit E<9ve Peter- 


his Clerk; and then if the Biſhop do not admit — > 


# the Clerk within nine days, or the ſpace affigned 


by the Duplex Querela, or retorn a legal cauſe 
why he does it not, the Metropolitan may admit 
the Clerk in the Ordinaries default. 

If the Archbiſhop inſtitute in the Biſhops de- pegq1.4.2 93; 
fault, and the Biſhop appeal aftcr Induftion, a M1o. 
Prohibition lies. 

Burt the Biſhop may retorn, if the truth be ſo, 
that the Church is litigiovs, and that he cannot 
admit the Clerk till the right be determined in a 
Fure Patronatus, which will excuſe him. 

But the ſureſt and fafeſt way in this caſe is, if F.N.B. 3 7. 
the Biſhop delay the true Patron, immediately to 
ſue a Quare impedir, and thereupon a Ne Admit- 
74s to the Biſhop ; and then if rhe Biſhop, after 
the receipt of ſuch Writ, admit the Clerk of any 
other perſon without a Verdict in a Fure Patre- F.N.B., 8.ch. 
natus, the true Patron may have a Writ called a Ibid.l. 21 E. 3. 
Quare Incumbravit againſt the Biſhop, and may 3-* 
therein recover the Preſentment with damages. 

And it ſhould ſeem this Writ lies , in caſe the pg.2.,g1, 
Biſhop admit the Clerk of the adverſe Patron , 
notwithſtanding he hath obrained a Verdict in a 


. Fure Patronatus : but this muſt be intended, I 


conceive, where ſuch Patron is Defendant in the 
Quare Impedit. | 

And note, Thar a Caveat entred in the life of Cr. Jacobi 46 33 
the former Incumbent, is of no force. 


And note, That by a Canon made in the time Can.9y. 
of 


of King Fames, the Patron or Clerk cannot have 
a Duplex Querela till 28 days are expired' from 
| the time the Clerk was preſented. 

How for the — And it ſeems likewiſe, thatrhe Biſhop 1s- not ſo 
Biſhop is bound bound by the VerdiCt in a Fure Patrowatus, but 
by a Verdi in that he may admit the contrary Clerk, if he ſee 
Jure Patrona- . cauſe, or be ſatisfied he has the better Title ; but 
34H - + 1. 1/Þ. this ſeems to be againſt Juſtice, and thetrue intent 

Hob. 3218, Of the Law. | : 
And Sir Henry Hobart was of Opinion; That 


an Attion of the Caſe lies againſt the Biſhop by *' 


the Patron that is fo diſturbed, if in a Quare Im- 
pedit he prove to have the better Title, and reco- 
ver his damages by reaſon of the delay and trou- 
ble the Biſhop hath thereby pur the Patron to; but 
then the Kiſhop muſt not be made a Defendant in 
LN the Quare Impedit : But of this Quere. | 
The manner of Now the manner and form of proceeding in- a 
proceeding in # Fure Patronatus is thus: The Biſhop iflues forth 
JurePatronatus. 1 C2 ,mmiſffion under hisSeal to his Chancellor , or 
ſome other perſons, whom he pleaſes, thatare ex- 
pert in the Canon and Eccleſiaſtical Laws: in 


which Commitllion (ſince the Title of Patronages 


is determinable at the Common Law) it were not 
amiſs to joyn ſome Common Lawyer of eminent 
Learning and Integrity ; and theſe Commilſion- 
ers are by him authorized to ſummon a Fre Pa- 
tronatus, and to proceed to the determination 
thereof, and then the Commiſhoner or Commiſ- 
fioners fo authorized iflue out a Mandate to ſome 

> Officer of+ their own to ſummon a Jury, which 
22 H..29.b. muſt be one half Clerks, and the other half Lay- 
men; and if they refuſe , being duly ſummoned, 

to appear,the Commiſhoners may proceed againſt 
the Clergy-men by Sequeſtration, and the Lay- 
men by Eccleftaſtical Cenſures to compel an Ap- 


PeArance. 
When 
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When a full Jury of Clergy-men and Laicks 

appear, which mult be {ix of each at leaſt , the 

Commiſſioners are to ſwear firſt a Clergy-man , 

and then a Lay-man, till rwelve be ſworn at leaſt 

of the Jury : But the Commiſſioners may ſweara 

greater number than twelve of the Jury, if they 

pleaſe, or ſec cauſe, fo always that there be an e- 

qual number of Lay-men and Clergy-men ſworn 

in the whole. 
The Points inquirable by. this Commiſſion are Callis Reading 


2 five; 29. 


I. S; Eccleſia vacat, & quomodo wacauit? 7 Points in- 
2. Quis Patronus ultimo praſentavit ? | gb 
3. Quis eft wverus & indubitatus Patronus ? 
4» Quis preſentare debet ad Eccleſiam nunc 111, 1,47 a 
wvacantems® . {per noſtvam 
5. De Idonitate perſone preſentate. Provinciam 
But the Civilians vary in their Articles at plea- pan mquifeti- 
ſure. | * 
But the main and chief points arethe third and 
fourth, the laſtreſting wholly in che Judgment of 
the Biſhop. 
After the Jury is ſworn and charged, the Coun- ,, 1.c.,. 
al and Advocates of both parties are to ſhew 
ir refpcCtive Clients Titles , and produce their 
Evidences to prove the ſame. And after the E- 
idence is. given on both fades, and Counſel fully 
heard, the Jury may give their Verdicts forth- 
with , or the Commithoners may give them time 
to conhider of their Evidence , and may aſſign 
them another time and place for the giving their 
Verdict, as in other Inqueſts of Othce ; but I 22 H.6.29. b. 
like much better (ro avoid being tampered with) 
that they give their Verdicts forthwith before they 
part, unleſs new Evidence be expected. : 
The Effect of this Suit is no more but for the The ef: of » 
Biſhops ſecurity, that he may avoid being a Di- JurePatronatus. * 
iturber ; 
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ſturber ; for the VerdiCt of this Jury is a ſufficient 
warrant for the Biſhop to admit and inſtitute his 
Clerk, for whoſe Title the VerdiCt is given , and 
the Biſhop for ſo doing ſhall never be made a Di- 
ſturber, though the other Patron againſt whom 
the Verdi& is given , ſhall after recover in 2 
Quare 1lmpedit or other Attion. 'S 
What's to be But ſuppoſe the Jury will not agree of their 
ae if the Jury Verdict, and the one half be for the one Patron 
w:ll not give 42nd the other half for the other Patrons; or, that 
p _. they refuſe to giveany Verdi& at all; or if they | 
_— Find a ſpecial Verdi, asI ſuppoſe they may ; the 
Biſhop in all theſe Caſes is left to proceed at his 
peril, as though no Fure Patronatus bad iflued at 
14 H 6.12.2: All 3 or perhaps in this caſe he may diſcharge the 
CallisRead.29, Jury, and ſummon a new Fure Patronatus. 
1hat's to be And it is to be obſerved, that after a Verdict 
done where Co- found in a Fure Patronatus for the Patron , the 
porcencrt,jeev- Patron mult again requeſt the Biſhop to admit his 
Fenn, Clerk; otherwiſe; if the Church Lapſe after fix 
CN preſent ſe- months, the Biſhop may collate. | 
werally. But if rwo Coparceners preſent ſeveral Clerks 
21 14.452 by theſame Title, this doth not make the Church 
[== 9p litigious, but the Biſhop is bound to admit the 
= 8.0: Clerk of the elder {iſter : Bur this is tobe intend- 
16.9.7.conſide- ed Where the eldeſt Siſter preſents alone, and not 
randum eſt. joyntly with any other of the Coheirs. 
11 1.4.58. Bur if two Joyntenants or Tenants in Con 
— 7 mon preſent ſeveral Clerks , that makes not the | 
Do. & S:vs, Church litigious; for the Biſhop may admit the | 
115.b. Clerk of which he pleaſes : or if they do not a- 
Kite verſus E- gree and joyn in preſenting a Clerk within the 
veſque Briftol, {x months, the Biſhop may collate. 
4 { ping ' And note, That the Biſhop needs not to make 
6 Ed.410bs, Commiſſioners to enquire De ure Patronatus; 
:4 H.5. 40. b:. but he may, if he pleaſes, do the fame himſelf : 
Ubi ſupra. and therefore, if his Commiſſioners negle&t to do 
their 


Chap.4- ; Counſelloz, | 17 
their duties, it. ſhall. not excuſe him, becauſe it {f the Commuſ. 
was his folly to. name ſuch Commiſſioners. But /ne77 negled 
the Opinion of che.Civilians ſeems otherwiſe : 777 2. 
for they ſay , that. the party ſhall name the nach 
Commiſſioners; and-if they neglect their dy- 

ties, it ſhall be at" the peradventure of the par- 

that names them. And though they make a 
2G retorn,, or-no retorn at all, it ſhall excuſe 
the Biſhop ; and the party grieved is left to his 
Action againſt the Commiſhoners,.;  _. - 

And, as has been faid, the Verdict in a Fure Yerdi# does 
Patronatus does not bind the adverſe party's 9 bind. 
Title, though-it may be ſome evidence tor him *' 5-452 
whoſe Title is found to bethe belt. erat noe 

If there be three Joyntenants of an Advow- ., x.,'56, 
ſon, the Church whereof becomes void , it has 13H. 8.12, 
been a queſtion'if two of the Joyntenants may 35 H- 6, 62, 
preſent the third, Dyer 304- b.14 H.8.2. More 


4 f- 14e Bendl. 34. 


comm. 


Shews how the Law food concerning 
Pluralities before the Statute of 21 
H.8.cap-13. Who are qualified withe' 
in that Law to have-Pluralities ; 
and how qualified perſoms ought to 
behave themſelves in taking the ſe- 
cond Livings,ſo that the former may 
ot be wvojd, | | 


A Plurality is, where one and the ſame What a Plyygs 
perſon obtains two or more Spiritual Pre. #4 + _ 
ferments with Cure of Souls , or without : a- 

C __ giainſt 
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Co.4-90.b.9 -gainſt whichghere have been ſeveral Canons , 
Ce.Mag. Ch. and they have been' always diſtountenanced ar 
ws the Common Taw , and feeral Complaints 
+b-r+ c:r24 have been made againſt them'ih Parliament z 

yet the Pope held them up by 'Ins Difpenfatt- 


ons. How agreeable theſe Difpenſations were t6- 
God's Service ; nay, how prejudicial wo have 
been to the advance of the Chriſtian Religion, 
and are, Þ leave others to judge ; it being no 
Hob.149. part of my Undertaking. And though 1 find 
nagar a great Judge of this Nation defending of them 
221425: yer | find a Canon in the general” Council of 
1215.ca.29. Lateran againſt them, in the Year 1215. in 
Concil. Lat.3. theſe words, Starutum eſt quod , quicunque re 
1180213: ceperit aliquod beneficium babens curam anima- 


Canon againſt ; 13. PEY 
Pluralitzec Tm annexam, fi prius tale beneficivem obtine- 


Co.4.7 9.2. bat, eo fit Jure-ipſo privatus , & f forte Hlud' 
Clement.rit.2, retinere contenderit; alio etiam ſpolietwr, Is quo- 


cap.3-gloll. que, ad quem prioris ſ[peftar donatio [F illud poſt 


Beneficia que receptionem alterins conferat cui merito viderit 
requirunt reſi- 


dation fare conferendum. | 0 Rs 

incapabelia. And by the ſame Council itis further decreed, 
* Can.s. that Di[pen{ationes autem ad plura * incompa- 
Note, Theſe Li- tibilia ultra duo, niſt qualificatis juxta formam 
_— _ : : . Jurus communis non concedantur , niſt ex magna 
ble that hawe al rad cauſe 4, | 

cure of Souls, o And now let-me tell you the fruits of Plura- 
ore forbid to be lities out of another Council, which is deliver- 
held rogether by &d in theſe words: Res ipſa loquitur , plura be- 
tmp neficia, potiſſimum quibus cura- animarum [ub- 
cap.64. miſſa of non ſine gravi Ecclefiarum damns ab 
The effe# of uno obtineri ; cums unus in pluribus Eccleſiis rite 
Plural. ..... officia perſolvere, aut rebus earum neceſſarium 
Golh.7 b w curam impendere, nequeat. a 

vas, Yet notwithſtanding the Canoniſts allow of 


Gratiancar Pluralities in fix Caſes: x. When the Churches 
21.4, 1.Mag. © | are 


Chap. 4+ | Cotuſello!. 


are ſo poor, that either by it ſelf will not main- 

Maniſtr, ' 2. Ig ſuch caſe? as the Biſhop 
diſpenſes with them, 3, Where there is a ſcar- 
city of Clerks. 4. Where the Clerk has one 
by Title y and the other by Commendam. 
5- By Grant from the Pope. 6. Where two 
Churches are united, or depend. the one upon 


tain 2a- 


another. Which Hof ien/.cenders thus : 
Ecchſias plures wallus de jure tenebir. 


Deperigens, tenuis, rarns, vel gratia Pape. 


Utniitas wrgens, © conmendatio juſta. 


19 


But, 'as-I take it, the Council of Lateran re- ConcLaterans 


duces all theſe qualifications to the -Pope's di- 


ſpenſation. 'The Canon is as follows : 


{ub Alex. 4+ 
I1 


$0, 


Cum fuit iy boc Concilio probibitum ut nullus car, , g, 


diver(; a5 dignitates Ecclefcafticas, & plures Ee- Vide Decretals 
Cleſias: Parochiales reciperat contra Sacrvrum GregorAde Pra- 


Canmun inftituta. Hoe idews in perſonalibus 


decernimas obſervandum, addentes, ut in eaders |, 


Ecclefig nullus plures dignitates babere praſu 
mat, aut perſonatus, etiamſi curam now habe- 
ant animarum. Circa ſublimes tamen & lite- 
ratas perſonas, que majoribns [ſunt beneficiis 
bonorande (cum ratio poſtulaverit) per Seder 
Apottalicam peterit diſpenſari, Oe. 


bendis,&c. Libs 


3.tit.5,cap.ad 


And upon this Canon, Goodman ; Dean of Dyer 273-f15; 


Wells, was deprived of his Deanery , becauſe 
he had accepted the Prebend of Wiveliſcome in 
the fame Church, in the time of E.6. And 
note, Theſe Preſentments were not within the 


Statute of Pluralities, but are left as they were 


uponthe Canon Law ; for the Statute only ex- 

tends to Livings with cure: of Souls. 
I night enlarge much_more upen this Sub- 
C 3 x z 


Conc. Trident. 
496. 


More 1 1 9. 
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je&t ; but it being collateral to what I def: 
this taſte ſhall ſerve. And if any body Jefire 
further ſatisfa&tion upon this Subject, I com- 
mend him to the Hiſtory of the Council of 
Trent ; where he will find, that By the- great- 
er and better Opinion of that Council,Refidence 
by him that hath a Preferment in the Church 
with cureof Souls is of Divine Right; and that 
therefore the Pope had no power to diſpence 
with Non-reſidence, the conſequence of which 
is , that it is apainſt Divine Right for any to 
take more Benekices than one with cure of Souls, 
becauſe the ſame perſon cannot be reſident in 
two places at one and the ſame time,todiſcharge 
his duty ; which requires a. conſtant atten- 
dance. 
But as the Pope by ſtratagem made the -en- 
deavours of all rhe good men in that Council 
ineffe(tual, ſo by his frequent Diſpenſations to 
take Pluralities without number or meaſure. He 


| made the Canons of the Church of. no other 


Acceptance ofs a 
ſecond Living 


effect than to increaſe his own Revenue - by 
Diſpenſations. : 
And it ſhould ſeem the Council of Lateran 


was received and approved ( as to that paint ) 


makes the frſtzg this Kingdom, and the Law was always ta- 


wveid. 


24 E.3.29.b'.* 
25 E.3-49.2.. 

5 5.b.*. 

31 Heg.60., a... 
per Hill. 

14 H.8.17.2.% 


cy from the Biſhop; but after InduQtion, the Pa- 


ken, that he that had one Living with care of 
Souls, and without diſpenſation accepted ano- 
ther with cure of Souls, made the firſt void : So 
that the Patron of the firſt Church might pre- 
ſent a new Clerk, and needed not to ftay till 
the former Clerk ſhould: be legally deprived. 
But'in this cafe rhe Church doth not lapſe till 
the end of {1x Months, to be accounted from the 
time the Patron hath legal notice of the vacan- 


tron, 


Chap. 4- Counſelloz, 21 
tron, -2s it ſhould ſeem, is bound to take notice Co.4-95-b. 
at his peril: Andas to all others but the Patron, ++ -3-22-% 
the Church remained full till indudtion into the ? '-?  6-rag 
ſecond Living; and ſo are all che Books that |, 4 H.7. 28.b, 
ſcem prima facie to differ,reconciled. 14 H.8.1 7-2. 

But the Parliament of England , that in all F-N-B-34-L. 
Ages made bold with his Holineſs, and to re- Hh <6 
frain the exorbitances of the Pope and Court Cs * 
of Rome , as the Reader may ſee, if he pleaſ* Several Ats to 
es to ſatishe himſelf by the ſeveral Acts of Par- refrain the 
liament mentioned in the Margent againſt Pro- *2e- 
vilions ſuing at Rome , impeaching Judgments ct ** 
given at the Common Law, Aliens being Be- ue Y 
neficed within this Realm, priviledging religi- z H.,.cap.4- 
ous Orders from payment of T'ythes, and: ma- 38 E.3.cap-1- 
ny other things ; and I cannot forbear to ob- 15 2+ cap-5- 
ſeryeto the Reader the boldneſs of the Parlia- ? 4? 17 
ment in the ſixth year of H. 4. with his Holi- nin; Re” 
neſs, where they reſtrain the giving of exorbi- 2 7 E. 3. cap. t« 
tant and unjuſt Fees for the Inveſtitures of Bi- 5 H-4.cap-1. 
ſhops, ' The A& begins thus: Whereas there is 
4 damnable cuſtome in the Court of Rome to 
take more for the inveſtiture of Biſhops,&c.Cer- 
tainly-theſe brave Parliamenteers never expect- 
ed his Holineſs's Indulgence or Pardon , this 
ſeeming a fin as high as that againſt .the Holy 
Ghoſt, to charge their , holy Father with a 
damnable cuſtom in his Court, to uſe Extortion 
and Symony. | 

And the Council of Latera dealt almoſt as _ . 
plainly with his Holineſs, ſpeaking of Simony; 
that Council has it, Ut nefarie Simonie labes 
& peſtis non ſolum* 2 Romana Curia, ſed eti- * Nota. 
d, 


am ab omni Chriſtiana ditione , in perpetuum 

ejiciatur , . conftitutiones per anteceſſores 10- 
feros etiam in ſacru Contilizs noſtris Edit as con- 
C 3 ira 
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The AF againft tra hujuſmodj Simoniacos, innovanns : eaſque 
Plural:t ies. inviolabiliter obſerwari pr acipimns, - But to re«- 

OO —__ turn. I ſay the Parliament, to prevent the 

This is a cenfor- miſchiefs of theſe Diſpenſations , made a Law 

mation of the in the twenty firſt year of H. $8. That if any 
Canon, where Perſon or Perſons, baving (that us, being inſti 

he Living 5 tured) one Benefice with cure of Souls , being 

_ A br Pl, of the yearly value of eight pounds or above, 
Ma I, the Jhall accept and take any otber with cure of 
Canon Law in Souls, and be inſtituted and inducted into the 
other caſes ; [a Poſſeſſion of the ſame, that then , immediately 
tat the effect of after ſuch poſſeſſion had thereof, the firſt Bene- 
is Law is, fice ſhould be woid. do ct 


that it takes a- | | 
way Diſpenſati. And that it ſhould be lawful to every Pa- 


ons in (his caſe, tron having the Advowſon thereof to preſent 
but leaves the another, and the Preſentee to have the benefit 
» Jmaller Li- of the ſame, as though the Incumbent had died 
wwe befirs or reſigned, and that any licence , union, or 0- 
"1. ther Diſpenſation contrary to that Abt ſhould- 


wings, as they 


e void. | 
If this Act had gone no further, it had been 
an excellent Law : But there are ſo many -qua-' 
lifications in this Law that wholly defeat the 
benekit of it, ſince the Nobility are grown fo 
numerous as they are at this day; o that the 
grievance is now become ag great as' ever, if 
not greater, and deſerves a new and ſtricter 
reformation ; for almoſt all the greateſt and 
beſt Livings of the Kingdom are now held by: 
Pturaliſts, and ſerved by mean Curates. - 
But now let me return to the A&t , and ob» 
ſerve : Shs | 
Cro:6.c.43%% That this Act has only provided a Remedy 
P.19.Jac. C.B. where the hrlt Living js of the yearly value of 
Eveſque Dur- Eight pounds or above, which muſt be under- 


ogg ſtood according to the valuation taken in the 


boroughs Fwenty 
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twenty ninth year-of King £. 1--till, the twen- ay verſus E- 
ty faxth of H. 8. and after that time 5Taccord- 7 que Br. & 
ing to the valuation then returned into the Ex- 2909 3 
ph and now made uſe of in the . Firſt- do-5y The Court 
fruits Office, * But many former Opinions was divided. 
and -Books porn been, that the valuation ought * Dyer 237. 
to be according to the true value. Ideo Quere. P.*2... 
This point was moved in Share and Higdens "@..,,. 
Caſe, Vaughan 140. but was not ſettled, ſo it Buſy verſus 
remains a Quere ſtill. Vide Vaughan, Shute Smith, T. 
verſus Hig den. Loy 40Eliz.rot.12 3 
Butin'caſs the firſt Living be underthe yearly 27 3®'” 
value of Eight pounds, or a ſme cura, then the 
party may accept a ſecond , as he might have 
done before this A&t,with a Diſpenſation,which 
he needs not now to go to Rome for, although 
he be not qualified within this Law. 
But I conceive, if an Incumbent of a Living 
under the value take « ſecond. Living without 
4 Diſpenſation, that the firſt Living is void by 
the Canon Law, though it be not ſo by the 
Statute, | 
Bur by this Act there are ſeveral perſons qua- Who ave auali« 
lified to- have and retain Pluralities ; and thoſe fed #9 have 
are of three forts: 1. By Service, 2. by their */*/ities. 
Birth , and the 3. by Dignities. And firſt of 
thoſe that are qualified by Service, 
x. All the Kings Chaplains, (which are not Qu2/:fcarions, 
of his Council ) and of the Queen , Prince , 
Princeſs, and Brethren and Siſters, Uncles and 
Auntsof the King. 
2. Eight Chaplains of every Archbiſhop. 
3- Six Chaplains of every Duke. 
ot Five Chaplains of every Marqueſs and 


5- Six-Chaplains of every Biſhop. 
C 4 6.Four 
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6. Four Chaplains of every Vifeount. . | 
7, Three Chaplains of the 'Lord | Chancels MR | 
lor, and of 'every Knight of the" Garter and 
Baron. [08 POLL | 
8. Two Chaplains of every Dutcheſs, Mar- 
chioneſs, Counteſs and. Baroneſs , being Wi- 
dows. OT : I 
'g9. Two Chaplains of the 'Treaſurer and 
Controller of the King's Houſe ; the King's, 
Secretary, theKing's Almoner , Clerk of the 
Cloſer, and Maſter of the Rolls. | 
10. Pne Chaplain of the Chief Juſtice of 
the King's Bench, and Warden of the Cinque 
Ports for the time being | 
All theſe, in reſpect of their Services , may 
purchace Licence or Diſpenſations, and take,re- 
ceive and keep two Parſonages or Benefices with 
cure of Souls, notwithſtanding: this AQ. 
But thoſe of the King's Chaplains , that are 
ſworn of the King's Council, may purchaſe Li- 
cence or Diſpenfations, and take, receive, and 
keep three Parfonages , or, &c. with cure of 
Souls. 
Bualifcatim 2. Theſecond qualification is by Birth; that 
by Birth. is, the Brothers and Sons of all Temporal 
; Lords and of Knights, born in Wedlock, may 
purchaſe Licenſe or Diſpenfations, and take, re- | 
ceive and keep two Parſonages , &c. with. cure | 
of Souls ; in which qualification it is to be ob- 
ſerved, that no proviſion is made for Baſtards , 
nor for the Sons of Bifhops, Abbots, Priors', 
&c. And note, in this caſe the Sons and Bro» 
thers of Knights have greater priviledge . than 
the ow and Brothers of gr | 
IRE . The third qualification is of certain per- 
ara ®, dignified in tha Univerſities ; and: of. fo 
| ore 


\f 
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fort are all DoCtors and Bachelors of Divinity, 
Doors and Bachelors of the Canon Laws , 
which ſhall be admitted to any of thoſe degrees 
by any of the Uniyerfities of this Realm, and 
not by Grace only ; all which ; may purchaſe 
Licenſes or Diſpenfations, and take, receive , 
and keep two Parſonages,8cc.with cure of Souls. 
And in this At there is a negative Proviſo Hanger 12 Yo 
to thiseffet, That no perſon or perſons to ber hall MT 
whom any number of Chaplains, or any Chap- awanced. 
lain by the proviſions aforeſaid is limited, ſhall 
in any wiſe by colour of the ſame proviſions , 
advance any Spiritual perſon or perſons above 
the number ro them appointed, to receive or 
.keep any, more Benefices with cure of Souls, 

than is aboye limited. = | 

- (: There. another Proviſo, that the Chaplains Proviſo, thas 
ſ{o-purchaſing, taking , receiving and keeping *** muſt have 
'Benefices with cure of Souls; as aforeſaid , ſhall 7999s. 
be bound to have and exhibit, where need ſhall | 
be, Letters under the Sign aad Seal of the King, 

or other their Lord or Mafter, teſtifying whole 

Chaplains they be, or elſe not to enjoy any N97 verſus 
-Plurality of Benefices by being fuch Chaplains. — 
Upon this Clauſe ſome queſtion has. been made, ; ; ;,. Hughes 
vicar a Chaplain can be retained within the p.4. 
meaning of this Law by parol ; and it ſeems Roy verſus E- 
he may, ſo that they have ſuch Teſtimonial , velque Lincoln. 
when they pray their Diſpenſation ; but the ſa- —aya bed 
feſt way 1s to have it in writing , and it muſt be LEY 
under Hand and Seal. 

Now having ſhewed what perſons are qua- 

liked within this Statute,T will in the next place 

ſhew how the Clerk , that would have the be- 
net of his qualification within this Law,ought 
to proceed 1n the taking a 7 wks ns 
taat 
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that the firſt may not be void , which is in this 


manner : = 1066 | 
How to proceed The Parſon that falls within afly of the: | 
in the taking of \ifications within this Law , which makes him 
a ſecond Living. capable of a Plurality , and having obtained 
a Preſentation to a ſecond Living' , muſt carry 
| his Teſtimonial or Retainer under the Hand 
3 ſhould ſeem and Seal of his Lord or Maſter, to the Maſter 
veg a of the Faculties, who is to make out his Diſ- 
_— + Plura. ſpenſation or Licence to accept the ſecond Be. 
lity at Common nefice 3 which being obtained, he, muſt next 
Law. have it confirmed under the great Seal of E 

11H-4.600. Jand': and after he hath thus obtained his D 
nſation, and has it confirmed under the great 

Stat.25 H.8, Seal, then, and not before, he is to apply-himn 
Cap.21, ſelf to the Biſhop of the Dioceſs where the 
| Living lies, for his admiffion and inftirunon : 
But theſe things taking ſome time in the doing, I. 
-I adviſe the Clerk immediately to etiter a Cas 

veat with the Biſhop and his Vicar General 
 andcarry his Preſentation to the Biſhop , and 
—__ him _ it,and with the reaſon of by 

Firſt Livin elay, leſt he ſhould be ſurprized. Though 

ho infits the Letter of the Act the Frſt Living 1s not 
# > Jp che je- yoid untilfinduction into the ſecond Living; the 
Fes | words whereof are as follow (If the fs be 


initituted and indutted in poſſeſſion of the ſ6- 
cond Living, that then the firſt ſhall be woid.) 
Yet to avoid the great inconvenience that 6 
therwiſe would enſue, it has been held that-the 
firſt Living is void upon the bare inſtitution it 
to the ſecond Living, and fo it ſhould ſeemthe 
Law was before the making of this ARty where 

the-party had no Diſpenſation. | 
And it is to be obſerved upon this Law,that 
in caſe any Lord, or other Perſon , whoſt 
Chaplain 


[-—"- 
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his full nunibef allowed by the Seature, are not [134 
ualified by this Law to have Pluralities of Li- oma 
ings, -alrhough the ſupernumerary Chaplaits' &youc. =: 
de preferred before the other that were firſt re-'derſon 200: 
ained ; Bur if a Chaplain qualified within this: 

pw be legally inducted into a: ſecond Living Dyer 3 12.p.88. 
vith a diſpenſation as he ought , although his' 

ſter be attainted,degraded, or removed from 
his Offics, *yer he ſhall retain his Plurality du- 

ing his life. £ - JH = SAG | . 

But if one be retained Chaplain to any-Lord'The Mefter dies, 
xr other Perſon, -whoſe Chaplains are qualified ©*c-fore pre- 
yithin this Law, and his Maſter dies,is attaint, 777" 
Jepraded or diſplaced before his Chaplain be 070 
preferred to «fond Living 3 or'if ſuch 'Lord 
r other Perſon diſcharge ſuch a Chaplain , (as 
Ne may) in all theſe caſes the Chaplain loſes his 
quali _ to havs Plurality of Livings in- 

>mpatible. 

' Burif a Dutcheſs, Marchioneſs , Counteſs or c,,,,; 2, 
Baroneſs do retain a Chaplain, and after mar- The Mrs. mar- 
ries, this ſhall not take away the qualification 7: 

# ſuch a Chaplain , but that he may have Plu-,, _ 
rality of Livings * incompatible within this , ' = 20, of 
Law, as he might have done before. pd. o 

And if ſuch Dutcheſs,&c. retains Chaplains, c,, ,,..- 
and after 'marries, and after becomes a Widow 
again ; yet the firſt retainer ſtands good , and 
was not countermanded by the marriage or 


death of the Husband. 
| And 
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i. Sls And note, That there is2 Prowiſoin this AQ, 
- + "that though a Dutcheſs, Marchioneſs, | 
or Baroneſs, do. marry. an Husband under the 
degree of a Noble Man or Baran, - that yet ne- 
vertheleſs ſhe may retain two Chaplains, which 
ſhall be qualified within this Law. 
_ And it is declared by this ACt, that Deanries, | 
6. _ Mrefer- Arch-Deaconries, Chancellorſhips,: Treaſurer- 
within thy fhips, Chaunterſhips or Prebendaries in any 
Law, Cathedral or Collegiate Church , or any Par-, 
ſonage that hath a Vicar endowed, or any Be- 
nefice perpetually impropriated, are not to- be! 
| eſteemed Benekices with cure of Souls' within 
this Act. -- 
 Andif any Duke , Lord , or other perſon, 
whoſe Chaplains are qualified within. this Eaw, 
ſhall have a -double capacity to qualifie his 
Chaplains ; ;as if a Duke, &c. be made Lord-, 
Co.4. 1124. Warden of: the-Cinque Ports, or a Baron, Mas. 
ſter of the, Rolls, Knight of the Garter, &c.. 
i1 all theſe caſes, ſuch- Duke, Baron, &c.can but 
qualife his number of Chaplains , according. 
Chaplains re- £9 his beſt qualification only, | 
act avale And if the eldeſt Son of a Duke, Marqueſs, 
life of the Fa* &c. retain Chaplainsin the life time of his Fa- 
ther. . ther, who after dies, and the honour deſcends 
Co.492% upon ſuchSon; yet this retainer will not qua-' 
like his Chaplains to have Pluralities within this 
Statute, becauſe at the time of the retainer he 
was not capable to qualifie them. Et quod ab 
initio non valet, trattu temporis non cowvaleſ- 
C8. 
Lerd diſcharges If a Duke, Marqueſs,@c. retain his full num-. 
Chaplain: after ber of Chaplains which are advanced, and then 
fr *pre- diſcharge them, yet he cannot ,- during their 
Co.4.90%: BYE, qualifie any other within this _—_ 
ut 


ut 
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But if a Duke, Marqueſs, &c. that has pow- 4 greater now; 
er within this AA ro mms Cha lains, —— berof Chaplains 
inſtant of time retain his -doub ade aa 
Chaplains, or any ſupernumerary Chaplains'; &,_....... 
in that caſe, thoſe only ſhall have the bearken? =_ HE: 
- qualification that are firſt preferred. Quia'in 
quali jure melins eft conditio poſſidentis. 

- If one that is qualified withitv this Statute Co.4.79.b: 
take a ſecond Living incompatible, and be in- Dyer 3129.88; 
ſtituted or inducted into the ſame before he have 


- obtained a Diſpenſarion,the firſt is void; though 


Dyer makes a quere of it. 043 

And note thar it hath been 'reſolved , 'That This Law i 
the King himſelf cannot diſpenſe with this Law, 79 diſpenſable. 
es I-9.2.327.2-P4- Trin.18 ELC.B.Coxts 
Coſe. | PRICE (oat) 
If a Parſon have a Living under the value Vapghans Rep. 
of 81. and take another withour Difpenſation, 129: Sure vers 


The firſt is yoid;and if hedo not read the 39 At- wg oy 


ticles, or do-not do the other things preſcribed 
inthe ſixth Chapter of the firſt Book, whereby 
the ſecond Living is void ;- yet thar helps not , 
bur rhat the firſt Living is- void ;'and: the Pa» 
tron may preſent, but no Lapſe will-incur un» 
til a legal: Deprivation and notice 'to the P} 
tron. Wl © SRAROLY 122 
But if one that is qualified within this Law 4 Pluralift neg- 
to have two Livings incompatible;ſhallnegleR #* ** ſubſcribe 
at the time of his Inſtitution to-ſubſcribe to the ” _— 
39 Articles of Religion, though he be after in+ Dyer 3 31.6. 
ducted into the ſecond Living , yet this ſhall Co.5.02.b., 
not make the-firſt yoid, for his Inftitution and Hob.1 5 7-. 
Induction were both yoid ab initio ;, but if ſuch 
perſon had ſubſcribed the Articles, at the time 
of his Inſtitution, and had: after! negle&ed to 
read them within two months after hs InduQti- 

on 


The Parſons _- Part, 
- on into the ſecand Living, this makes beth Lz 
Vaughan 129; vings Void (as was lately. adjudged.) Decaulſe for 
&c,  twe months he was:compleat Parſon of the fe. 
Mob.rg2-. / And if a Parſon, Oc. that is qualified with- 
| in this Starute to have Plurality | of Livings in- 
compatible, be made a- Biſhop, his qualificati 
_ .-, ceaſes, ſo that after, he Cannot take two Bene 
-. fees incompatible by force of ſuch qualificati- 
on; bur if he had two Livings before he was 
mnade Biſhop by. qualification and diſpenſa- 
tion within this Statute,. he may. retain them 
- by Commendays ; and although | he were the 
King's Chaplain, it alters not the caſe; for by 
the acceptance of a Biſhoprick he ceaſes ra be 

the King's Chaplain within this Law. 
Parſons Law,” And it a Parſon! have one Living incompa- 
L2. 14 &. 15. fable, be cannot obtain another with: Cureto be 
Uniting-s Li- united, unleſs he be qualified and, have a Dif- 
wing #s # Plu- penfation, burthat.the eſt will be yaid. . 
Parſl, wt; Mr. Hughes in his Parſons. Law purs two 
car of the ſame Caſes, which he 1s of Opinion are, out: of the 
Church, $i &c. danger of this Law. ' The firſtis, where there 
13 a Parſonage and: Vicarage endowed, and the 
Parſon without difpenſation or qualifcation ac 
cepts the Vicarage : and he conceives,that not- 
withſtanding that theſe are two ſeveral Advow- 
fons and Benefices, and that ſeveral Quare Ins 
 * pedits may be brought of them, and that ſeve- 
...;; ral Actions are\maintainable by the Parſon and 
; Vicar concerning: their | pofſeſfions;” that yet 
1 nevertheleſs, the preſenting of one perſon to 
both is no Plurality within this Statute or the 
Canon : becauſe the. Parſon | and Vicar have 
both but one Cure of Souls : Befides, there is a 
Proviſo in the AG&, That no Parſonage with 
| i 


39 
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a Vicarage endowed ſhall be accounted a Bene-- 
foe with cure of Souls within that At, = 

'But his 'ather caſe ſeems mare doubtful , and 7wo Refortes 
it is put where -2 Church has two ReQories ,#* 97 Church, 
and each has cure of Souls per /e and are - in-- 
campatible,, and ane perſan. obtains both theſe 
Livings/ without- qualihcation or diſpenſation, 
This cafe he conceives to. be both aut of the 
danger of this Act and the Canon. 1. Becauſe: 
it is not in pluribus Ectelefiae 12. When there 
are ſeveral Advawſons in-gag Church, neither 
Parſon hath. the whole cure, of Souls; and the 
words. of the- Statute are , |Hawing no Bepefite 
with cure of Sowls of the alue of phe ren 
takis' and accepts anther :Benefice with cureaf 
Sowlsgerce:.. But here the : Church is one. and 
the fame,' and the cure of - Souls the ſame ; and; © 
therefore::25 he conceives [neither within the 
danper'of! the Statute or Canon: bur in a private 


Report: thatT have, this very point came in que-: | 
the Quee 


ſian in: the Jatter end of. ns time, and. Cooper verſus 


the Reporter: ſays, Thar Walme y and Beau- qa | 
mont were of  Opiniongthat this Caſe was with-; oo. 
in the Statute: but. Ander/on doubted,and ſeem- There is now @- 
ed ta incline to the contrary. [dev quere inde. 1000 qualifica-" 
By: the Reſolutions of theſeyeral Caſes before 7” —_ is 
meritioned, 'it is worth obſervation , how the .,,;S PWT A _ 
: I , beſides the 
Judges of the Common Law have endeavoured captains of 
to adyance this Law, and reſtrain the qualifica- Pt wen, 
EH | Princes of t 
Blood, ang.Nopagers, and. probably as many more by birth and dignities, 
and there are abqut 43e0 Liviugs in England of 10 pound per annum in 
the Kings Boaks,ayd upwards; and it is not the leaſt Livings the Pluraliſts 
catch at, vhough at firft they creps into the Church, whers Livings were ſo 
ſmall they 1wite-nit. abls to mainisin; a, Miniſter ; and/if the 41 Canon of 
King Janjes 2y97e;0bſeryed, many miſch;efr. is thus caſe might be prevented. 
09/2 lufþ6aze) CG ; 
tions ; 


Ns 


The Lord Chan- | 
celler Elſmere at the great diſcouragement it is to Learned Men, 


the Conference 
at Hampton» 


Court, affirmed 


he never gave 


any of the King s 


Livings to Plu- 
ralifts, a wor- 
thy Preſident. 
Fullers Eccleſi- 


aſt. Hiſt.lib.1 0. 


p-16.\, 


_. received it, certainly a blefling and the'pray- 7 
. ers of the poor Clergy would attend it, Lvy if = 
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tions: And yet when all is done, this Law pro- 
duces little more effect , than the transferring 
the power of Diſpenſations in this caſe from the - 
Pope, and ſcattering it amongſt the Nobility 
in : and how many Plaraliſts arethere 
in England, that hardly fee either of their Li- 
vings in a year ? ſo that generally the beſt Li- 
vings in the Kingdom are ſerved with 
Curates,and no hoſpitality kept : A thing worth 
the Conſideration of a Parliament. | 
And it 1s to be lwped that our Noble Lords, 

when _ conſider--the great damage the 
Church ſuffers by Pluralities, the many poor 
Souls that are negleGcd 'in danger.to periſh, 


when they ſee _—_— meaner worth enjoy 
two Livings apiece, beſides Prebends,Deanries, 
Sine Cura's &c. and the abler and better:Man, 
for want of Friends is never able to'riſe higher 
than a poor Curacy of twenty or thirty pounds 
a year, when they conſider how preat a ſcan- 
dal it is to our Church; and it is to 'be- feared, ' ® 
attended with a Curſe ; I fay, it is to be hoped 7 
their Lordſhips will become ſo much'Self-deni- 7 
ers, ,as to lay down this Priviledge where they 7 


advantage ſhould be reckoned in the caſe, I 


know none their Lordſhips enjoy by it, for 1 p 
am bound to ſay that for their Lordſhips ho- © 
nour, that I do not know a Lord within the | 
compaſs of my knowledge, that keeps a bene» © 
ficed Clerk for his : Domeſtick Chaplain ,. but | 
have Chaplains of their own, and-allow them *: 
honourable ſtipends 'and preferments- in due | 
tine, but if their Lordſhips ſhould'not be ws 
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Chap.s- Counſelloz: 


ling t9 ley afide this priviledge,the Archbiſhops 


that have.the power of Dlpenepanght re- 
medy it.in part, orin all, or his Sacred Maje- 
ſty in denying Confirmation. God. grant all 
may be done. for the good of the Church. 


CHAP. V: 


The fifth Chapter ſhews what Simony 
i, and who fl be ſaid tobe guilty 
of it, and what are the dangers enſti- 
ng thereupon. 


H 4s ſhewed my Clerk how to obtain a 
Benefice, and likewiſe thoſe which are 

ualified how tv take a ſecond Living ; It reſts 
kw I ſhould ſhew them whart is to be done af- 
ter Induction to confirm them in their Beneh- 
ces : But becauſe Simony is not only ſcandalous 
to the Clerk that is guilty of it, but alſo very 
dangerous ; and I told my Clerk in the ſecond 
Chapt.that he muſt obtain hisPreſentation with- 
out any carriiptor{imoniacal contraCt;I thought 
it fit by the way to let my Clerk know,notonly 


what Simony is, but likewiſe the danger that har Symeny 
attends it. Simony by the Canoniſts and School- #.Panormir. c. 
menis defined to be , Studioſa voluntas emend; Nm xtra eo, 


Tho.Aq. 2e.2c. 
oY ues —_ .100. Art.1. 
ſays, Quod Simonia dici widetur & Simone Ma- Cro#l.) 89. 


go, qui donum Spiritus Santti emere voluit, ut Tho.Aq.ibid. 
ex vendivione Signorum qya per_eum fierent A+ 


vel wendendi aliquid [pirituale aut ſpiritual; 
annexuy opere ſubſecuto. And Thomas Aquinas 


multiplicatam pecuniam lucraretur ;, & ſic illi 
qui ſpiritualia vendunt , confermantur Simoni 


Mago 


24 The Parſons Part 1. 


Hoveden in his Mago in intentione, in aFu vero- ls qui emere 


| Hiſtory of H. 2: yolunt : Ti autem qui vendunt in athumitan- 


gwoaeray =o tur Giezi diſcipulum Helifzi , de quo tur 4. 
ad Arepb;. Reg- C-5- quod accepit pecuniam' a leproſo mun- 
ſhop of Canter- dats, unde wenditores Spiritualmm -dici, 
bury, thas the 101 ſolum Simoniaci , ſed etiam Giezite. And 
Patron tht St. Gregory ſays, Quicunque ſacros ordines wen- 
preſe wc 1 dunt aut emunt, Sacerdotes eſſe non poſſunt, ut 
bir? Advowſn [eriprum eſt Anathema danti, Anathema ac- 
for ever. Speed _—_ bang eſt $ cone _ pay 
5OF A. ergo, ; anathemati/ati ſunt, 033 | 77, 
In Regiſtr. hab. [21:};fcare alios paſſunt ? Es eum in Chriſti 
Qui —— corpore non ſunt, quomodo Chriſt corgels trade- 

i re wel accipere poſſunt? qui maleditus, bene- 
Ibid.Canon dicere qucmodo poteſs. And the ſame Holy Fa- 
Presbiter. ther further ſays, Si Presbyter per. fecuniam 
ri roar been Fa Eccleſiam obtinuerit, non ſolum Eecleſia prive- 
por. : rag ra '" rur, ſed etiam Sacerdotii honort ſpolietur. And 
ſents by Simony it appears clearly , that i very intention to 
ſhould loſe his buy Spiritual Gifts or Preferments, carries with 
Pugs fo it = guilr of Simony, as well -as the act it 
ever. Hoveden (v}f , And therefore the holy Apoſtle .faid to 
Hat-p.3t0- Simon Magn, Cor enim tuum non eft retium 


S FOF. 2. | . f 
hs cg, coram Deo ; ? prone itaque age ab bac ne- 


v. 21.&c. quitia tua, & roga Deum fi forte remittatur 
tibj hac cogitatio cords Fui : But this is in fore 
conſcientiz only , and not puniſhable by any 
Human Eaws, unleſs it proceed to the AR. 


Dividon. =. Simony by the Canoniſtis diſtinguiſhed mto 
Canons againſt, Simpniice & Simoniacus : 'Fhe firſt 'is where 
Samy. the Clerk comes in by Simony', whereunto he 


is not party or privy : Simoniacus is he which 
obtains a Spiritual Preferment by a corrupt and 
{imoniacal Contraft, to which he is party or 
; rivy, and conſenting. 

Apainſt this corruption in the Church many 


Canons 
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Chap. 5. Counſelo!, 
Canons have been made , amongſt which I 
ſhall inſtance only two , and thoſe Provincial 
ones of our own Nation. The firſt was made 
in the year of our Lord 1229. in the time of 
Richard Witherfhead Archbilhop of Canterbury, 
and is as follows. | 


Nulli liceat Eccleſiam nomine dotalitatis ad We eG 
=—- . ". Co 
aliquem transferre, wel pro preſentatione alicu- Nuli; Liceat 
Jus perſons pecuniam vel aliquid aliud emolu- Ecclefram&c; 


mentum patto interveniente recipere : quod ſ;- 
quis fecerit, & m jure convittus wel confe(ſus 


fuerit, ipſum tam Regia quan noſtre freti au- 


thorit ate patronatu ejuſdem Eccleſia in perpetu- 
um privari fatuimus : But it was not ſuthci- 
ent by a Canon to deprive a man of his Free- 
hald or Inheritance, be the word in perperuum 
taken for life, or for ever, as it imports ;. nei- 
ther was this Canon ever put in execution , or 
attempted fo to be, that I find. | 


The other Canon I made mention of, I find cy, Quia plec 
amongſt the Canons of Othobonus , the Popes rumgue. = 


Lepate here in England, which is to this effect. 

Quia plerumque evenire didicimus, quod,cum 
ad vacantem Eccleſiam fuit preſentatio faci- 
enda, is qui praſentandus eſt prius cum Patrono 
de certa Summa de bonis Eccleſia [ibi annuatim 
ſolvends paciſcitur, & ſic pattus ad Eccleſiam 
praſematur. S. Nos huic attui tam Simonie vi- 
rum quan Eccleſie diſpendium ingerenti occur- 
rere intendentes, univerſas promiſſtones & pacti- 
ones hujuſmodi penitus revocamus , & eas im- 


poſterum feeri diſtrictins mhibemus : Et [i fats 


frerint, vires aliquas decernimus non habere. 


But this Canon was of as little effect as the 
other, as to the making the ContraCts void , 
which were only determinable. at the Common 

D 2 Law, 


35 
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Law, where this Canon could not be pleaded in 
Bar. TI have mentioned theſe two Canons,. not 
for the validity or uſe ſo much, as to fatisfe 
Cro.El.788, the Reader what Provincial Canons we have a- 
789. gainlt Simony, and to how little effe& they 
4 _ "i on #7. were before the Statute of 31 Eliz. But there 
bing hol o port were ſome general Canons of the Church of 
watur ipſo facto greater force , whereby Simoniace is puniſhed 
deonmibus aig- by Deprivation , and Symomacres by Deprivati- 
nitatibus, bene- on and perpetual diſability *,not only as to the 
PS, of Church he was preſented to upon a Simoniacal 
of ©", Contraft,but alſo to all others: And being ma- 
; Inſt. 154. 119 in ſe,itisnot diſpenſable either by the King 
or any other. 
Tho.Aq. 20. 2. Andit has been held by ſome of the Fathers 
q-Ioc.Art.i. to bea Hereſie, if not the Sin againſt the Holy 
omen Ne Ghoſt :- But neither the greatneſs of the fin, nor 
WG whack the ſeverity of the Canons were ſufficient to re- 
pio. ſtrain this evil in the Church,till the Parliamenz 
St.Greg.in Reg. Of England took it into their care, and in the 
hab.1. q.1.&c. 21 Eliz. it was enacted : | 


d.1. i. That if any perſon or perſons, for any ſum 


_ aq 66s of mony, reward, gift, profit or benefit, direitly 
gainſt Simen.” OT indirefty, or for or rakes of any promiſe, 


agreement, grant, bond, covenant, or other aſſu-. 
rance for any [ſum of mon), reward, pift, pref, 
or benefit whatſoever, direttly or indiretly,ſhall 


» 
FOO ER: preſent, or | collate any perſon to any Benefice 


Patrons, | With Cure of Souls, Dignity, Prebend,or Living 
+ This us to Bi- Eccleſiaſtical,&c. or || give or beſtow the ſame 
ſhops. for or in re(pett of any ſuch corrupt cauſe or con- 


 Donativcs. ftderation, that then every ſuch Preſentation , 

Collation, gift, and beſtewing, and every admiſ- 

* Biſhops. fien, * inveſtiture and induttion thereupcn ſhall 
be utterly void, &c. 

And that the Queengher Heirs and Succeſſors, 

Fo 
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Chap. 5. 


Counſelloz, 


20 preſent, collate, &c. for that one Turn only. 


And that every Parſon, &c. that ſhall gue Penalty. 


or take any ſuch ſum of mony, &c. or that ſhall 
take or make any ſuch promiſe,&c. ſhall forfeit 
and loſe the double value of one years profit of 
every ſuch Benefice. And the perſon ſo corrupt- 


ly taking any ſuch Benefice, 


(ball thereupon and 


from thenceforth be adjudged a diſabled perſon 


in Law to have and enjoy the [ame Benefice, 


&c, 


2. And further, that if any perſon ſhall for gain} proce. 
any ſum of mony, reward,&c. (ut ſupra) dirett- pirore admiſſion 
ly or indireitly(other than for ſmall and lowfal 7/7" #ntin, 
or for or by reaſon of any promiſe, &c. ad- 4 


fees) 


mit, inſtitute, inſtall, indu& ,mwveFt, or place-a- 
ny perſon in or to any Benefice with cure , &c. 


That then every perſon ſo offending ſhall forfeit © 


and loſe the dou 


le 


value of one years profit of 


ſuch Benefice,&c. and that the ſaid Benefice,&c. 
ſhall be eftſoon woid,&c. And that the Patron, 
or perſon to whom the Advowſon,&c. ſhall and 
may by virtue of this Att, preſent or collate,&c. 
as if the perſon were naturally dead, but nolapſe 
hereby to incur till ſix months after nctice. 


*. 3-And if any Incumbent of any Benefice with ,.,., carnage 
cure of Souls , de or ſhall corruptly reſign or ex- Refignations 
change the ſame;or corruptly take for or m reſpett and Excl:wges 


f the reſigning or exchanging of the ſame,direft- 
'y or indiretly,any penſion,ſum of mony,or benefit 
whatſoever ; that then the giver and taker of 
any ſuch ſum, &c.corruptly, ſhall loſe double the 
value of the ſum [o given, taken, or had; the one 
half to the Queen, &c. and the other moiety to 
him that will ſue for the ſame, &c. in any of 
her Majeſties Courts of Record,in which no Et- 
foin, &c. 


D 3 4 Pro- 


33 The Parſons Partl. 
Eccleſiaſtical 4, Provided, that this AF ſhall not reſtrain 
Cenſures ſaved. any cenſures Eccleſiaſtical,&c. IND 
194 ws Fe. Andfurther it is provided , that if any 
pens For perſon ſhall receive, or take any mony, fee, ve- 
70 preach. ward, or any other profit diretly or mdiretly ; 

or ſhall take any promiſe, agreement, covenant, 
bond, or other aſſurance, to receive or harve any 
mony, fee, &c. direttly or indirefly , to him or 
themſelves,or any of their,&c. Friends (all law- 
ful and ordinary fees excepted) for or to procure 
the ordaining or making of any Miniſter , &c. 
giving any order and licenſe to preach , ſhall 
loſe forty pounds; and the Miniſter ſo made ten 
pounds. And that if ſuch Miniſter within ſe- 
ven years next after ſuch corrupt entring into the 
Miniſtry, &c. ſhall accept or take any Benefice, 
living, or promotion Eccleſiaſtical, the [ame li- 
wing after Indufion, &c. to be void. And that 
the Patren may preſent , &c. as if the party ſo 
indutted were naturally dead ; the one half of 
the ſaid forfeitures to be to the Queen, &c. and 
rhe other half to the Informer, be recovered (ut 
ſupra.) Wes | 


And I do not obſerve that the corrupt Pa- 
trons were in danger to ſuffer by any Law or 
Canon before this Law was made; for, as I ſaid 
before, his right could not be taken away by a 
meer Canon not confirmed by Parliament ; and 
before this Law was made, the Incumbent that 
came in by Simony held the Living which he 
obtained by Simony, until he was ſevally and 
judicially 'deprived by Sentence Eccleſiaſtical , 
wherein he often eſcaped for want of ſuch proof 
as the Spiritual Laws required ; but this Statute 
Nrikes at the root, and makes as well the Pre- 

Fon ſentation, 


Canons again Ji 
Law. | 
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ſentation, -asthe admiſſion, inſtitution and in- 
dudtion void : So that if this Statute had not gi- 
yen the preſentation to the Queen, the true Pa- 
tron might have preſented a new Clerk ; orin 
his default the Church would have lapſed. Bur 
by this A the corrupt Patron does not only 
loſe the preſentation to the King = hac wice ; 
but alſo two years value of the Church, not ac- 
cording tothe valuation in the King's Books in 3 Inlt.: 5 . 
the Firſt-fruit Office ; but according to thetrue 
and utmoſt value of the Church. 

But if one that has no right to preſent ſhall, 3 Inſt.1 5 3*. 
by means of a corrupt and Simontacal agree- 
ment preſent a Clerk, who is by his preſentati- 
on admitted, inſtituted, and inducted into a 
Church ; yet this ſhall not entitle the King to 
preſent : for though the AQ of Parliament 
makes all void , yet an Uſurper cannot forfeit 
the right of another in whom there is no fault. 

Note, That the Patron {hall loſe his preſen- Co.1 2. *a 
tation within this Law, although the Clerk be 
not privy to the corrupt contract. 

And it ſhould ſeem by the penning of this 
AR, that the forfeirure of the double value of 
the Church-is incurred by the corrupt contract 
only ; but the preſentation is not forfeited to 
the King; , unleſs the Clerk be de faFo preſent- 
ed or collated upon ſuch corrupt Ss 

And it matters not whether the Incumbent, Clerk nor privy 
that comes in by | Simoniacal contra&t , were ** *** Simony. 
privy thereunto or not, asto making the Church ,,, , 
void : But the great queſtion is , Whether the 7, 4; 
Clerk that is preſented upon a Simoniacal con- in this Caſe, ſee 
tract, to which he is neither party nor privy,be Gratian. Cauſa 
diſabled for that Turn to be preſented by the "4-4: & Gre- 
King to: that Church. | up" var—_—_ 


Cann 


de Szmonia, 
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40 
Fowler verſus 
Lapthorn, 
P.17 Jac. B.R. 


Cro.E1.788. 


Cro.Jac.3z8s5, 
Bulſt.3.5:, 
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The Parfons Partl. 
] have ſeen the Report of a Caſe in the latter 
end of the Reign of King Fames, where it 
was adjudged, That if a Clerk were preſented 
upon a Simoniacal contract, to which he was 
not party or privy, that yet notwithſtanding 
it was a perpetual diſability upon that Clerk, as 
to that Livmg. | 
And in the Caſe of Baker and Rogers, M.4.2 
and 4.3 EL. B. R. The Caſe was, Baker agreed, 
the Church being void,to give the Patron 180. 
for the preſentation, who preſented his brother, 
who knew nothing of the corrupt contra&t till 
after induftion : And though it was clear, that 
the grant of the Preſentation during the vacan- 
cy was meerly void, and that Baker preſented 
as an Uſurper ;'that yet notwithſtanding the 
Clerk was in by the corrupt contract ; becauſe 
ir was nat to be intended,that the Patron would 
have ſuffered the Uſurpation , had it not been 
for the corrupt contra&t: and there it. ſhould 
ſeem by Mr. Juſtice Warburtox, that the Clerk 
was difabled quoad hanc. 
And in a Cauſe between the King and the 
Biſhop of Norwich, Cole and Sair, Sir George 
Crook, who was a Counſel in the Cauſe, reports 
that Sir Edward Cook affirmed it had been ad- 
judged, That if a Church be void, and a ſtran- 
ger contra&ts for a ſum of mony to preſent one 
who is not privy to the Agreement , that not- 
withſtanding the Incumbent coming in by the 
Simoniacal contract, is a perſon diſabled to en- 
1oy that Benehce,although he obtain a new Pre- 
ſentation from the King ; for the Statute, as to 
that Living, has diſabled him during lite. 
I muſt acknowledge, it the Law be fo taken, 
it is yery ſevere; but let us hear Sir Ed. Cook 
fo 7 e | / hims 
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himſelf ſpeak, and he in his Coment upon this 
Statute, ſays, that it was adjudged in the be- 
fore-mentioned Cafe of Baker and Ropers, that 
where the Preſentee is not privy nor conſenting 
to any ſuch corrupt contract, as is forbidden by 
this Statute (becauſe it is no Simony in him ) 
there the Preſentee ſhall not be adjudged a dil- 
abled perſon within this AC ; for t ds of 
the Statute are ( And the perſon ſo corruptly gi- 
ving:) So as he ſhall not be diſabled, unleſs he 
be privy to the contract ; and fo ſays he there it 
was reſolved, M. 13 Fac. 


And Sir Edward Cook in that Book,that goes 
under the name of his :welftb Report,and with- , 1og.,;,.! 


out doubt was his own, reports, "That it was fv 


| adjudged in the Caſe of Dr. Hutchinſon Parſon 


of Kenne in Devonſhire by the whole Court , 
that if a Clerk be preſented upon a corruptcon- 
tract within this Statute, although the Clerk be 
not privy thereunto; Yet the preſentation, ad- 
mithon, and induction are all void within the 
Letter of the Statute : for the Law intendeth 
to inflict puniſhment upon the Patron , bein 
the Author of this corruption, by the loſs of his 
preſentation ; and upon the Incumbent, who 
came in by ſuch a corrupt Patron,by the loſs of 
his Living, although he never knew of the cor- 
rupt contract; but if the Preſentee were nor 
cognizant uf the corruption, then he's not with- 
in the clauſe of diſability within the ſame Sta- 
tute ; and ſo (ſays he) was the opinion of all 
of Serjeants-Inn in Fleetitreet, M. 
. Fac. 

And it ſeems to me upon the penning of the 
Statute, that this Opinion is more rational than 
the former, for the words of the Statute are ; 


That 


4t The Parſons PartT, 
It ſhould ſeem That the perſon [0 corruptly taking, ocuring , 
that by the Ca- (eking - ”_ , eller. Hon {ran 
- fe .: be adjudged 4 (bled perſon im Law , to have 
An : . . 
ace promoted, 07 enjoy,&c. And though the Incumbent in this 
may upon a vo-. Caſe take and accept the Benefice upon the cor- 
luntary refigna- rupt contract, yet as to him it is not corruptly 
tion be diſpenced taking. * But this being a point thus contro- 
with to have . 
the ſame Li- VeTted, I ſhall not take upon me to determine, 
wing again. but leave it to thejudgment of the more learned. 
Greg.Decret,de Þ I ſhall in the next place ſhew what con- 
tranſlatione E- traGts have been held Simoniacal within the 
pilcop pong | meaning of this Law. 
oy " In a Cauſe between Dr.Graunt and one Bow- 
+ What contra# den, it was held || (upon an Evidence to a Jury) 
ſhall be ſaid that where two Parſons agreed to change their 
S1moniacal. T jyings, and the one promiſed his Patron, thar 
(Hill. 16 Jac. ;F > would preſent / & other with whom he 
}ot.66 7.C.B. 
was to exchange, that he ſhould make the Pa- 
tron a Leaſe of his 'T'ythes at ſuch a Rent ; and 
this was held Simony , although the other was 
__ privy to the contract, he making the Leaſe 
after. 
More 91. The Father in the preſence of his Son being 
Cro.El.685. a Clerk, purchaſed the next Adyvowſon of a 
—— Church, the preſent Incumbent of the Church 
® being ſick, and not likely to live, who ſoon after 
died, and he prefented his Son; and this was 
held Simony within this Statute : But if this had 
been done in the abſence of his Son , it had not. 
been Simony, becauſe the Father is bound to pro- 
vide for his Son. Quere of the difference. 
Winch. 63. And by Hutton it was held Simony to pyr-. * 
g—_ verſus _ the next Adyowſon, the Incumbent being 
ick. 
Hob. 165. | In the Caſe of one Winchcombe againſt the 
Biſhop of Wincheſter and PuleFfton,the cafe was, 
One 
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Qne $4 bargained withthe Patron (the Incum- 
bent being ſick) for ninety pounds to- preſent 
/e © hin when the Church ſhould be void, and for 
is the better aſſurance took a Grant of the next A- 
Þ voidance to Friends in truſt : The Incumbent 
y died, Say was a and this was held Si- 
A mony within this Law. 
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| There is of latetime a practiſe introduced by Bonds for Re 
corrupt Patrons, that, if not nipt early in the ſignatron. 
budding, will make this good Law of no effect; 
I mean the taking Bonds for reſignation. And 
this practiſe took its riſe from two caſes in Sir 
p George Crook's Reports. 
) "The firſt was between Fones and Laurence, Co. Jac. 248. 
4 8 Fac. The Caſe was thus : Jones had a Son 274. 
8 which. he intended to be a Clergy-man, and ha- 
ving obtained a Preſentation from Queen El;z. 
for the Church of Streerham , agreed with the 
| Defendant that he ſhould be preſented, fo that 
; he would reſign when Fores's Son was qualih- 
ed tor the Living , whereupon the Defendant 
entred into a Bond of a thoutand Marks penal- 
ty to the Plaintiff upon this condition (having 
firſt recited the Agreement) that it the Defen- 
dant within three months after requeſt ſhould 
abſolutely reſign his ſaid Benehice,that then &. 
And in an ACtion of Debt brought upon this 
Bond, the Defendant pleaded nor requiſivt , 
which was found againſt him ; and in Arreſt of 
Judgment it was moved, "That this Bond was 
{ madefor the performance of a Simoniacal con- 
* tract, and therefore void; but notwithſtanding 
, the Court gave Judgment for the Plaintiff; and Cro.ubi ſupra. 
two reaſons are given for the Judgment ; The - % 
firſt was, becauſe there was no averment of the 
S1mony ; the ſecond, that it was not material as 
| to 


Cro.Car. 1 $0, 
Hur.u. Jones 
220. 
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to the Bond, becauſe that Statute did not make 
the Bond or Contra&ts void , but only the Pre- 
ſentation,8&c. for this I clearly infer from the 
concluſion of the caſe. But I confeſs the ſenſe 
of rhe Court was,that in truth, if a man be pre- 
paring a Son for the Clergy, and haveaLiving 
in his diſpoſal, which falls void before his Son 
be ready, he may lawfully take a Bond of ſuch 
perſon as he ſhall preſent,to reſign, when his Son 
3s become capable of ſuch Ling ; and I have 
nothing to ſay againſt rhat Opinion, but it is 've- 
ry juſt and reaſonable, Nature obliging that eve- 
ry one ſhould take care for his Poſterity: But if 
a Patron take a Bond abſolutely to reſign upon 
requeſt, without any ſuch cauſe as the prefer- 


ment of a Son, or to avoid Pluralities,, or Non- + 


reſfidence,or ſuch reaſonable cauſe, but only to a 
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corrupt end and purpoſe to exatt mony by this |þ 


Bond from the Incumbent , or attempr it , tho 
perhaps theBond may be good againſt the perſon 
that entred into it, yet Iam clear of Opinion for 
my own part,that the ſaid Bond makes theChurch 
rad ives the preſentation to the King;and 
it ſhould ſeem in Fones and Laurence's Caſe,that 
if Simony had been averred, it would have been 
lefr to a Jury to have adjudged what the inten- 
tion of the corrupt Patron was. 
'The other caſe upon which theſe ſubtil Simo- 
niſts build , was between Babington and Wood, 
5 Car. 1. B. R.where the Caſe was likewiſe in 
Debt upon an Obligation with .a Condition , 
that whereas the Plaintiff inteaded to preſenr 


the Defendant to ſixcha Living, that if the De- 


fendant upon requelt after his admiſſion ſhould 
rel1gn, that then the Bond to be void, &c. Upon 
Oyer of this Bond and Condition, the Defengant 


demurred, 


” 
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demurred, and Judgment was given for the Plain- 
tiff: But all the Court conceived, that if the De- 
fendant had averred , that the Obligation had 
been made with intent to exact mony , make a 
Leaſe,&c. which in it ſelf had been Simony;then 
upon ſuch a Plea peradventure it might have ap- 

ed to have been Simony, and then it might 
have been a queſtion, whether the Bond had 
been good or no ; but upon this Demurrer it 
did not appear there was any Simoniacal con- 
tract, _ ſuch a Bond might be made upon a 
good and lawful deſign, as the preferment of a 
Son, as in Fones and Lawrences's caſe before, to 
avoid Non-reſidence, Pluralities,&c. So that it 
appears by both thele Caſes, that Bonds taken 
upon prudent and juſt ends to reſign, are non- 
Simoniacal, but where ſuch Bonds are taken up- 
on corrupt deſigns , and it be made appear by 
any ſubſequent practice or action, it is clearly 
Simony, as if the Bond had been expreſly. to 
pay mony ; for what difference isthere between 
a Bond expreſly ro pay mony,and a Bond to re- 
ſign, which is to pay mony, it the Patron ſay, 
either pay me ſo much mony or reſ1gn,when all 
the world knows in ſuch a Caſe the Parſon muſt 

the mony,. or reign and be undone ? And 
the world ſhall never perſwade me, that thoſe 
Reverend Judges that gave theſe Judgments e- 
ver intended turther : and I hope that thoſe Re- 
verend Judges, that now ſupply their places, 
will diſcountenance and diſcourage ſuch practi- 
cesthat tend ſo much to the ruin of the Church 
and Religion; for I know no Law that tends 
more to the advancement of learned and religi- 
ous men than this Law doth , and therefore 
ought ro have abenign conſtruction tothe end it 
was deſigned. I 
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Noy 22. T. 15 I find a Caſe reported, I cannot fay that itis 
Jac. ro. 1051. by an Authentick hand, but ſuch as it is, I will 
CB. giveit the Reader ; ir was between Sir Fohn 
Paſcal and one Clerk in the 1 5th year of King 
Fames, upon Evidence to a Jury it was held , 
that ſuch a Bond was Simoniacal, but the Cir- 
cumfſtances not appearing inthe Book, the Caſe 
can be- of no great Authority. | 
But before 1 ſhake hands with theſe Bonds of 
Reſignation, it wilt be convenient I give my 
young Clergy-man ſome Cautions againſt them; 
for it is an old faying, The Reſetter is worſe than 
the Thief, for without Reſetters there would be 
few Thieves. | 
Advice again} And 1. T hold it a great difreputation for any 
Bonds for Re- Clergy-man to give any fuch Bond,which may 
fignation. have the leaſt tinture of Simony; nor do Þ be- 
lieve any man of worth will do it, unleſs it be 
upon ſuch reaſons as aforeſaid. | 
2. If ſuch Bond carry with it a Simoniacal 
corrupt defign,it makes the Clerk no leſs guilty 
of Simony than the corrupt Patron ; and then 
the Clerk not only loſes his Living by this Sta- 
rute, but is for ever incapacitated to have it by 
Concil.Remenſ, ny future Preſentation, and by the Canon-Law 
fi quis vendide- 15 to be degraded and incapacitated to all other, 
rit. 3 Inſt.153. C.1.4.1. Presbyter ſi, c. 
MargineNoy  Taftly, If hedo not reſign upon requeſt, he 
" 1s ſubject to the whole penalty of the Bond ; 
for Simoniacal Bonds, Contracts , &c. are not 
made void by this Act,but only the Preſentment, 
&c. And fo you may obſerve a difference be- 
tween malum in ſe, and malum probibitum by 
the Statute, or by the Canon Law, whereof the 
Judges at Common Law take no notice. 
'Fheſe Bonds for Reſignation are _—_— ſo 
he: 1 Cs 
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uent, that hardly a Livin es, unleſs b; 

_—_ of Honour, without g pai and very ff 
uſe is made of them. There's a poor Vicar in 
my Neighbourhood that has a Vicarage but of 
40 |.per annum, and was forc't into one of theſe 
Renee obtain it, and. his Patron takes from 
him T'ythes of half che value of the Church , 
and he dares not queſtion him for them ; Ops 
eff medico. | It is time for the Clergy to pre- 
fer a Bill in Parliament, not only to make all 
fuch Bonds void, but likewiſe all Bonds , Bills, 
Covenants, Promiſes, Judgments , Statutes and 
Recognizances, made or entred into upon any 
Simoniacal contract. Certainly no good man 
would oppoſe it; a fit undertaking for my Lords 
the Bifhops. 


4] 


It is now to be conſidered, what Covenants What Cove. 
or Agreements ſhall be faid ro be Simoniacal Tow ane 
within this Law. Arrvagrty 


If a Father-in-Law, upon the marriage of his 7,,w. 


Daughter, covenant with his Son-in-Law with- Cro. Car.425. 


out any conſideration, but voluntarily,that when 
| ſuch a Church falls void , which is in his gift , 


that he will preſent him to it, this is no Simony 
within this Law ; but it ſhould feem , that ſuch 
Covenant in confideration of marriage , or any 
other con{ideration had, made it Simoniacal. 


So where the Patron took a Bond from the Noy 142. 
Prefentee topay 10. yearly towards mainten- 1g 
ance of his Predeceffor's Son, whilſt he remain. *\*riocd. 


ed in the Univerlity unpreferred, was held no 
Simony : And in that caſe it was faid by Foſter 
Juftice, that it was adjudged in the Earl of Su/- 
ſex's caſe, where the Patron took a Bond of the 
Incumbent to pay 5 /. per annum to the Widow 
of his Predecefior,it was no Simony; theſe were 
good 
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good charitable Reſolutions z ſed quere. ratio- 
nem inde ; and Foſter ſaid, that notwithſtand- 
ing great oppoſition in that caſe, the Parſon en- 
Jjoyed the Living at that time. | 
In the next place it will be fit to conſider , 
what Church Preferments are within this Law ; 
the Statute only names Benefices with. :cure of 
Souls, Dignities in the Church, Prebends and 
Livings Eccleſiaſtical The word Benehces with 
cure of Souls , ſeems chiefly aimed at Parſons 
and Vicars ih Churches Parochial: Dignities' 
2 Inſt. 155... comprehend Archbiſhops,Biſhops, Archdeacons, 
Deans, Chancellors, Treaſurers, Chaunters,Pre- 
proved ;.. cantors, Officials, &c. For Dignities Eccleftaſtts: 
Ks 7 ang ** cal are defined by the Ciwilzans to be Admint- 
Duarynus de ſ#ratio cum Turi/diftione aliqua conjuncts, And 
ſacris Ecileſ. Lindweed tells us , Dignitas cognoſcitur altero 
Miniſir.& Be- de tribus modis, primo quando beneficium habet 
_ 19.265 1dminiftrationem rerum Eccleſiatticarum. cum 
.indw.cap. Eſit= og «pg. 4. : 
wrontor away; } Uri arctHone : Secundo ex eo quodbabet nomen 
tie verbo dig- _—_— cum pr arogativa in choro & capitulo: 
nitate. ertio quando conſtitutio vel conſuetudo Eccleſia 
habet , quod beneficuum habeatur & reputetur 
pro dignitaze. 
Cap.ut Clerica- And in another place ſpeaking of Dignities , 
{is verb. dignit. he ſays, Proprie loquendo de dignutate ordo Epiſ- 
But for Auth. copalis dicitur dignitas ; ſic Abbates , Priores 
rities at Com- I” on 
mon Low which conwentuales, &*  officiales Epiſcopi , dicuntur 
ſhall be Digni- dignitates, & in inferioribus Epiſcop jus non. 
ries.ſee 2.7 H.6. imponit nomen dignitatis, niſi Archidiaconis Of 
4d Rater, l- Archipresbyteris , propter Furiſdiftionem , & 
Ry Pr ceminentiam , quas babent ſuper alios : Imo | 
4.40. 14 Hs. cet (lays he) Archidiaconi nullam baberent Þ 
14.27 H. 6.2, furiſdictionem ex conſuetudine, tamen ratio no- (/ 
27 1.8.10. anints [onat in dignitatemyC*c. 
Prebends are particularly named,and Living 
Ecclett- 
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Eccleſiaſtical are words of a large extent, and Fletcher verſus 
dtaw in Donatives within the penalty of this Machaller, T. z, | 
Law, as hath been adjudged, though they have ©*-'-BR- 
no cure of Souls. 4 

Having held the Reader ſomething long in * 
my Diſcourſe upon the matters relating ro the 
firſt Paragraph of this Statute, I ſhall, after 
ſome general Obſervations upon it, draw to a 
Concluſion. Ee 
 Andfirſt it is to be obſerved, That where a- my _ - 
ny Clerk is in by Simony, or any other digni- © 8? 0 
fed perſon, every ſtranger as well as thc King, OM "y 
may take advantage of it : And therefore if the 
Barſon, Vicar, or other dignihed Perſon, ſhall 
bring any Action for the T'ythes,or other things .. To. Rowſe 
belonging to his Church ; the Defendant may oj} wright. 
avoid the Action, by proving that the Plaintiff p.1 ; Jac. Hob. 
obtain'd his preferment by a Simoniacal contra&t. 167,168, 177, 

And note, That a Simoniacl Contract , 
where the party is not preſented in purſuance 
of it, is not within the penalty of this Law ; but 
it ſhould ſeem, that if one that has no right pre- 
ſent a Clerk upon a Simoniacal contraCt, he is Hov.167. 
within the penalty, though an Uſurper, but not 
as hath been faid, to give the King the Preſen- 
tation. 

It hath been a queſtion, If the Clerk which S:m9f ates 
comes in by Simony dye in poſlefſion of the <ye if no 
Church, whether the King ſhould loſe his Pre- 7,5 10 he 
ſentation : Bur it hath beenreſolved thar he ſhall 
not ; for the Statute makes the Preſentation , 

Admiſſon, Inſtitution, and all void ; ſo that the 
Church was never fuilof an Incumbent, & nul- 
lum tempus cccurrit Regi, But if the King (uf- 
ter an Ulurpation by rhe Patron, or any other, 
preſeming another Clerk, who is inftitured and 
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Contra not 
executed. 
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inducted, and after dyes Incumbent, in ſuch cafe 
the King loſes his Preſentment ; and fo it ſhould 
ſeem, it the Incumbent reſign, or be deprived, 
the Church having been once full. 
Simony and Pa- And note, there may be Simony, and neither 
tron and Clerk Patron nor Clerk conſent or be privy to it; and 
_— yet the Church for that turn is by Statute gi- 
Porter,p. 13 Ve © the King : If the Clerk be preſented by 
Jac. B.R. the means of ſuch corrupt contract, _— nei- 
ther Patron nor Clerk were privy or conſenting 
to it ; ſo the King , though he himſelf cannot 
be guilty of Simony, may preſent __ a St- 
moniacal contra& between others,and ſuch Pre- 
ſentation is void by this ACt. 
Pardon of Si- Suppoſe a Clerk be preſented upon a Simo- 
mony the effe##. iacal contraft, and then the King or Parlia- 
ati {. m_ ment, that is, the King in Parliament with the 
CB Aﬀlentof his Lords and Commons , pardons all 
| Simony by expreſs or general words,though this 
Hob. 167” may pardon the Penalties , yet the Church re- 
mains void. 
De miniſteriis 1 ſhall now conclude this Paragraph with the 
& hab.1.q4a. fayingof aholy Father of the Church , v3z. St. 
Canon cum Or- Ambroſe upon this Subje& ; Cum ordinaretur 
_— Epiſcopus quid dedit? aurum fuit : quid perdi- 
dit? anima ſua fuit : Cum alium ordmaret 
quid accepit ? aurum fuit : quid dedit ? Lepra 
uit, 
5 Inſt. 155: 7 I am now come to the ſecond Paragraph of 
The reaſon of this Statute, which Sir Edward Cook (who was 
oy. = f pe - a Member of this Parliament) tells us was ad- 
Nc adviſing ded to avoid haſty and precipitate admitſions , 
' inſtitutions and induCtions, &c. to the prejudice 
of thoſe that have right to preſent, and thereby 
putting them to their Actions to recover their 
Tights, and there are ſeldom Bribes ( as I may 


lay) 
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ſay) in this caſe given, where the Patron has 4 
good and ſure Title. 

 Thetaking or giving abovethe uſual Fees in 
this Caſe, is as well dangerous to the Clerk as 
the Officer ; for the Church ſhall be void , ſo 
thatthe Patron, that has right to preſent, may 
preſent again; and the Uſurper and Officer that 
takes more than his fees for ſuch expedition , 
forfeits double the value of the Benetice for a 
year,not according to the rate in the Firſt-fruits 
Office, but according to the very true value : 
Bur upon this Clauſe no diſability reſts upon 
the Incumbent , but that he may by the true 
Patron be preſented again ; nor Lapſe, till after 
{ix months from the time of notice given by 
the Biſhop, &c. 


And obſerve the penning of this Clauſe : It hey the 
is not that the Church ſhall be ipſo fatto void,or Church ſhall be 
that the Inſtitution, 8c. ſhould be void; but 94: | 


that it ſhall be eftſoons void, and that the Pa- 
tron ſhall preſent, as if the perſon were natural- 
ly dead : So that it ſhould ſeem the Church is 
once full by this inſtitution and induCtion ; and 
hence there may ſome doubts ariſe, whether the 
Church ſhall be void ipſo faFo , or whether it 
mult be avoided by Ecdefiaſtical Sentence of 


Deprivation : But it ſeems to me,that the Patron 
may preſent immediately without any Sentence 
Eccleſ1altical. 


3- The third Paragraph of this Statute is Refn4tion and 
Exchanges St 


moniacal. 


made againſt ſuch as ſhall corruptly for n1ony; 
pen{ion, or other benefit, reſign or exchange 
their Livings with any other : In that Caſe as 
well the giver as the taker forfeits double the 
Sum of mony,&c. given and received ; but this 
Chuſe works no avoidance or diſability in the 
| perion that is guilty: E 2 The 


&2 
The Eccleſiaſti- 
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The 4. Paragraph preſerves the Eccleſiaſtical 


cal Jurijait#108 Juxſdiftion, that they may proceed judicially to 


ſaved. 


Cro.El. 788, 
789. 


cenſure the Parties for their corruption in buing 
& ſelling Church Preferments:wherein,as ſhould 
ſeem,the Eccleſiaſtical Laws in ſome circumſtan- 
ccs are more ſevere than this Statute; for by that 
Law, as I takeit, he that is convicted of Simo- 
ny, is after incapacitated not only to that Li- 
ving, but toall other Church Preterments; but 
of this be informed by the Canoniſt. ButI know 
no reaſon, why thoſe corrupt Patrons that take 
Bonds for reſt1gnation without any reaſonable 
cauſe apparent, may not be cailed to an ac- 
count before the Ordinary, and puniſhed by 
Eccleſtaſtical Cenſures, if it appear they were 
taken to any corrupt end, or 1t afterwards he 
ſhall endeavour to exa&t mony by colour of a- 
ny ſuch Bonds. 


Corrupt giving I am now come to the laſt Paragraph of this 
p grap 

Orders an! Li- Statute, which is alfo a two-edged Law , that 
cenſes 10 preach. -niſhes as well the giver as taker of greater 


tee or reward than the ordinary and juſt fees for, 
or for procuring any perfon to be ordained or 
made a Minitter, or giving any order or licence 
to preach,&c. but this is more ſevere pag the 
Clergy-man than the Officer: for the Officer on- 
ly forteits forty ſhillings, but the Clergy-man 
forteirs ten pounds , andall the Livings he (hall 
take within ſeven years, are made void by this 
Law after InduCtion ; to that for ſeven years 
an Incapacity lies upon the Clerk ; how careful 
cught Clergy-men to be, what Fees they give 
for their-Orders? And note the manner of the 
penning of this Paragraph, that the Church 
ſhall not be void till after Indution. The firſt 
Paragraph makes the preſentation , A 
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and induction, and all void : So that the Church 

in that caſe is never full. The ſecond Paragraph 

makes it void, not till after the corrupt admiſ- 

ſion, inſtitution, inſtallation, induction, inveſti- 

tureor placing ; and this not till after inducti- 

on; by which means the Grantee of the riext 
Avoidance that preſents ſuch - Clerks , cannot 

preſent again : And fo it is where the Patrons 

, preſent by turn, the preſenting ſuch a Clerk Co.s.1 02. a, 
will fatishe a turn, if inducted. 

Laſtly, obſerve all pecuniary forfeitures and How the forfei- 
penalties within this Statute are given to the #®*s ave to be 
King and Informer, and are to be recovered by "***7<4- 
Bill, Plaint, Action of Debt or Information in 
any of his Majeſties Courts of Record ; that is, 
the Chancery, Kings Bench, Common Pleas,and Gregory's caſe, 
Exchequer at Weſtminſter ; but not in any in- ©***®: 
feriour Court of Record, and no efloign, pri- 
viledge, proteftion or wager of Law is to be 
allowed ; bur I conceive the priviledge or pro- 
tection of Parliament are not intended in theſe 
general words , but the common protections 
and priviledges of Officers and Courts. 14eo 
quere inde. Quere., 

[tis not proper for this Diſcourſe to examine Ser a.Caron 
by what Authority any thing at all is taken for 95 ir, and 
giving Orders, Admiſſions , Inſtitutions, &c. mapa _—_—_ 
ince our Saviour ſays, Grats accepiſtis, gratis cy, *® 
date : However, fince it is a thing (1 doubt) Linew. c. 
too much practiſed, uſe has made it ſeem law- ſfieva &+ miſe- 
ful, by which means it is. ſwallowed as a due 74% 
fee without examination of the matter ; I ſhall +108 
therefore put them that are concerned in mind 
of two other Canons, and then leave the mat- 
terto further conſideration , and amongſt thoſe - 

Canons that are called the Canons of rhe 
E 3 Apoſtles, 


Cap.Seva 3 
Miſerabilis, 
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Apoſtles, 1 find one to this effect: 

Si quis Epiſcopus, aut Presbyter, aut Diaco- 
mus, per pecuniam hanc obtinuerit dignitatem , 
dejiceatur, & ipſe ordinator ejus 4 communione 
omnibus modis abſcindatur, 

And in the Council of Chalcedon to the ſame . 


; efte&t, which follows : 


Si quis Epiſcopus per pecuniam Ordinationem 
fecerit , & pretium redegerit Spiritus Sanctz 
gratiam que wendi non pote#t, Ordinaveritque 
per pecuniam, Presbyterum, aut Diaconum, vel 
quemlibet de hizs, qui cognominantur in clero , 
promoverit, & diſpenſ atorem aut defenſorem , 
vel quemlibet qui ſubjectus eſt regule , pro ſui 
turpiſſimi Iucri commodo , #s qui hoc attentare 
probatus fuerit, proprii gradus periculo ſubjace- 
bit, & qui ordinatus eſt, nihil ex hac ordimati- 
one, wel promotione que eſt pronegotiatione fa- 
cta proficiat, ſtd ſit alienus a digmitate, vel ſoli- 
citudine, quam pecuniss acquiſruit,&#c. Concil. 
Cabilonenſe, ca. 16. adeanden ſententiam. 

But it may be it will be faid, that theſe Ca- 
nons are apainlt ſelling of Orders , but not a- 
gainſt ancientand juſt fees, to which hear what 
the Council of Orleans ſays : 

Ne quis Epiſcopus quibuſlibet cauſis vel Epiſ+ 
coporum Ordmationibus ceterorumque Clerico- 
rum aliquid accipere preſumat , quia Sacerdo- 
tem nef as eſt cupiditatis venalitate corrumpi. 

And the Council of Lateran under Pope Inne- 
cent the Third, decreed, Ne pro conſecrationi- 
bus Epiſcoporum, aut benedictionibus,aut ordini- 
bus, aliquod accipiatur. And to the like effe&t 
35 the Council of Braga, ca. 4. 

And our own Canons are to the fame effe&t; 
and limit the Clerks fees to twelve pence for 

Letters 
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Letters of Inſtitution and Collation, and fix 
pence for Letters of Orders : But he that has a 
mind to fatisfke himſelf herein further, let him 
read that moſt excellent Hiſtory of the Coun- 
cil of Trent , which is faithfully tranſlated by 
Sir Nathaniel Brent , where this point is ex- 
cellently diſcuſſed Pro and Con , where I will 
leave my Reader, and conclude this Chapter , 
and in the next place ſhew my Parſon, Vicar, 
&c. what he is to do before, at, and after his 
Admiſſion, Inſtitution, and InduCtion. 


— —_— — 


CHAP. VI. 


The ſixth Chapter ſhews what a Clerk « 
| f0 do beforegat, and after his Admiſ- 
ſion, Inſtitution, and Induttion, to 


make him a compleat Parſon. 
N O man at this day is capable to be Par- gy», Parſon 
ſon, Vicar, &c. before he is a Prieſt in and Vicar muſ 
Orders, which he cannot be before he is four # # Prief.. 
and twenty years of Age, as has been faid ; and 

if any perſon ſhall be admitted , inſtituted and 

inducted into any Living before he is in Holy 

Orders, his admiſhon, inſtitution and induftion 

are void by. the late At of Uniformity : Second- Stat. 1 4 Car. 2. 
ly, He muſt make his Subſcription according ©P:+- 

to the ſaid Act, and have a Certificate from the js ps ger 
Biſhop, or &c. under his Hand and Seal, that WEITIS 
he hath fo done ; and then within two months 

after he is inducted , he muſt, during Divine 1, x1, c2.12, 
Service (that is, after ſome part of the Divine - 

E 4 Service 


56 


Read Prayers. 


Read the Arti. 
cles. 


Stat ſupra. 


Co.5.25.b. 


4 Inſt, 324. 


Stat. ſupra. 


Declaration, 


Stat. 14 Car.2, 
Cap. 4. 
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Service of the Church for that day appointed is 
read, and before the whole is finiſhed) read the 
Nine and thirty Articles of Religion in'the Pa- 
rilh Church, &c. into which he ſhall be induct- 
ed, and declare his unfeigned afſenr and conſent 
ro all that is therein conrained; and in defaulr 
herein, the Church is 3pſo facto void without a- 
ny ſentence declaratory ; and it is not enough 
for him to declare his afſent to them fo far as 
they are agreeable to the Word of God , or 
with any qualification, but poſitively. 

And he mult likewife upon ſome Sunday or 
Lords day , within two months after aCtual 
peſlefiion of ſuch Benefice, &c. ( which is in- 
tended within two months after induction or in- 
{tallation,&c. Jread the Book of Common Prayer . 
(4.e. the whole Service of the Churgh appointed 
for that day,as it is there appointedand likewiſe 
declare his afſent and conſent to all the matters 
and things rherein contained in theſe words ; I 
A. B. do declare my unfeigned aſſent and con- 
ſent to all and every thing contained and pre- 


ſcribed in and by the Beck, intituled , The Book 


of Common Prayer and Adminiſtration of the 


Sacraments, and other Rites and Ceremonies of 
the Church, according to the uſe of the Church 
of England, together with the Pſalter or Plalms 
of David, pointed as they are to be ſung or ſaid 
mn Churches, and the form or manner of ma- 
king, erdainivg and conſecrating of Buſhops , 
Prieſts, and Deacons. 

And fuch Parſon, Vicar, &c. muſt within 
three months after his Inſtitution, upon ſome 
Lords day, during Divine Service ( that is, as 
hath been ſaid, after ſome part of it be read, 
and bt fore all be read) publickly and openly 


read 
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Secad his Certificate from the Biſhop, &c. of his 
Subſcriptioni-to the Declaration following ; and 
he muſt at the ſame time read the Declaration 
or Acknowledgment it ſelf in the Church where 
he is to officiate, before the Congregation there 
aſſembled. 'The Declaration follows : 

T A. B. declare, that it i not lawful upon any 
pretence whatſoever, to take Arms againſt the 
King : And, that 1 do abhor that treaſonable 
Poſution of taking Arms by hs Autbority a- 
gain#t bys Perſon, or againft thoſe that are 
commiſſionated by him ;, And that I will conform 
to the Liturgy of the Church of England, as it 
& now by Law eſtabliſhed. And 1 do declare 
that I do hold, there lies no obligation upon me, 
or on any other perſon, from the Oath commonly 
ralled 'The Solemn League and Covenant , zo 
endeavonr any change or alteration of Govern- 
ment, either in Church or State , And that the 
ſame was in it ſelf an unlawful Oath, and im- 
poſed on the Subjetts of this Realm againſt rhe 
_ Laws and Liberties of thu King» 

om. 


And if any Parſon, Vicar, &c. fail in the do- 


ing of any of theſe things before-mentioned, or 
any of theſe things be negle&ed , the Church 
becomes void; and the Clerk that makes ſuch 
failure, in Caſe he ſhall ſue for his T'ythes , or 
any other Church duty, or other thing belong- 
ing to his Church : If the Defendantinfiſt upon 
it, muſt prove the doing of all theſe things: But 
uſually the Judges in favour of the Clergy,after 
they have been in poſſetfion of their Liviggs ten 
or twenty years, or any conſiderable rime, will 
preſume all theſe. things regularly done,and will 


not put the Parſons,&c. to the preciſe proof of 


them. And 


$7 


Dyer 346. p.7. 
Co.6.2 9.b. 


s3 
Advice tothe And itis to be obſerved, that the Parſons, Vi. 
Clergy. cars,&c. muſt upon the acceptance of every new 


Living or Eccleſiaſtical Preferment within this 


Law, repeat all theſe things ; for the perform- 
ance of all theſe things upon' the taking of one 
Living, will not fatishe for any other. 

I ſhall givemy Reverend Clergy-men there. 
fore this caution, that if any of them have ac- 
cepted any Eccleſiaſtical Preferments, and have 
negligently omitted any of theſe things,and that 
thereby they may be lapſed to the King , that 

Raftals Entries, they obtain Preſentations from the King ad Co. 
Quare Imped. roborandum; and that thereupon they perfect all 
Roy 22. plo. their former negle&s ; or they may obtain Let. 
: = .. ters Patents of Confirmation , which may be 
4 Caaey " pleaded in bar of any Quare Impedit after 
Dyer 392-p.70, brought by the King. 
14 H.4.36.b> And for the future I adviſe them, that they 
by 2; oi firſt have ſome credible Witneſſes preſent,when 
9 —_ they make their Subſcriptions before the Biſhop; 
Quare Imped, 2nd thar they atteſt the Biſhops Certificate; and 
in Roy 22, that they get two Books of Articles ; and that 
when they read the 39 Articles, they give one 
of thoſe Books of Articles to ſome credible Pa- 
riſhioners to read with them, and then atteſt the 
Book, that they were preſent , and heard the 
Clerk read the ſaid thirty nine Articles durin 
the time of Common Prayer , and declare his 
unfeigned aſſent and conſent to all the matters 
and things therein contained , by ſubſcribing 
their names thereunto ; and that the Clergy- 
man keep ſafely the ſaid Book of Articles with 
this atteſtation. 
 AndI adviſe, that when he reads the Book of 
Common Prayer, which muſt (as above is faid ) 
be read Morning and Evening , in all things 
which 
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which is preſcribed therein, within two moths 


| after induction 4 that he likewiſe make ſome in- 


telligentPariſhioners to read with him,and give 
them 4 Copy of the Declaration aforeſaid, and 
at the foot of it take an atteſtation under their 
hands,of his reading the faid Book of Common 
Prayer and Declaration, which may be done in 
this form. 

Firſt, in a fair legible hand write the Decla- 
ration aforeſaid, then write under to this effects 
Memorand. That #pon Sunday the 
day of in the year of our Lord 
A. B. Parſon of D. its the County of Dread Com- 


. #non Prayers in the Pariſh Church of D. afore- 


ſaid, both in the Forenoon and Afternoon of tht 
ſaw day, according to the Form and Order 
preſcribed and diretted by the Book, intituled, 
The Book of Common Prayer and Adminiſtrati- 
on of the Sacraments, and other Rites and Ces 
remonies of the Church, according to the uſe of 
the Church of England together with the Pſal- 
ter or Pſalms of David, pointed as they are to be 
ſung or ſaid in Churches, the form or manner 
of making, ordaining and conſecrating of Bi- 

ps, Priefts and Deacons ;, and i ately 
after the reading the ſame, made a Declaration 
of his unfeigned affent and conſent , to all the 
matters and things therein contained in rhe 
form and words aboye written : And then 
the Witnefles hereunto ſubſcribe the ſame Cer- 
tifcate ; which the Clerk is to keep carefully 
with his Inſtitution, Indution and Certihcate , 
with the Book of Articles atteſted, as is before 
direted. And in theſe things I adviſe all Cler- 
gy-men to be yery tender and careful. 


There 
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22 Elcap.122 ''There was an At made in the thirteenth 
Woat ege® year of Queen Elizabeth, That none ſhould be 
P.rrjon cught 70, 1 1::4ed to any Benefice, unleſs he were three 


of. 
9, and twenty years of age, and a Deacon at leaf 


and ſhould ſubſcribe the thirty nine Articles be- 
fore he ſhould be admitted; and that none ſhould 
be admitted to preach or adminitter the Sacra- 
ments, unleſs ſuch perſons were 2.4. years of age 
at leaft : But this Law is in part altered by the 
before-mentioned new Statute of Uniformity; 
for now none can be admitted to any Living till 
be is a Prieſt in Holy Orders, which he cannot 
be by this Statute till he is 24, years of ape. 
Who may bead. And by the ſame Statute it is enalted, That 
mitted to # Be- none ſhould he admitted to any Benefice with 
meficeof 301. cure of Souls of the walue of thirty pounds or 
"er pas " upwards in the Kings Books, unleſs he be a Ba- 
1g5 Books. wg 
chelor of Divinity at leaſt, or a Preacher licen- 
ſed by ſome Biſhop, or one of the Univerſities of 
this Kingdom ; and if not ſo qualified, bis Inſt«- 
tution jo be woid. ; | 
Otely verſus If one be inftituted into a Benefice under the 
Shepheard,circa age of 2.2 years, whereby it is made void with- 
13 Car.1. CB. zz the Statute of i 2 Eliz. yet no lapſe ſhall in- 
m. Qualmp. cur, becauſe the preſentment is not made woid. 
It may be a queſtion , whether Parſons, Vi- 
cars, &c. are;within the late A for preventing 
Dangers which may happen from Popiſh Recu- 
fants, therefore it is a fafe way to receive the 
Sacrament, take the Oaths, and make the Subs . 
{criptions preſcribed by that Act; cautela abun 
dans non nocet. 


CHAP 
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CHAP. VII. 


The feventh Chapter ſhews the duty of 
the Parſon, Vicar &Sc, after Induttt: 
on, and the former Ceromonies per- 
formed; and treats of Non- reſidence, 
and the penalties thereof, and for 
what reaſons the ſame may be excu- 


ſed: 


HE that has orderly, as aforeſaid, obtained parſuns ge. 

4 an Eccleſiaſtical preferment intheChurch muſt be con- 
of England, mult be conformable to the Govern. formable. = 
ment and Orders thereof, and muſt not uſe any **" Eiz.c.2; 
other publick Form of Prayer than what is pre- 

ſcribed by the Book of Common _ before 


mentioned, neither muſt he adminiſter the Sa- 
- craments of Baptiſm and the Lords Supper in 
any other manner or form, than what is there- 
n and thereby direted and preſcribed. 

And if any Incumbent be refident upon his St.14Car.2-c.4. 
Living (as he ought tobe) and keep a Curate, When, and hew 
be is bound by the Act of Uniformity once every of be maſh read 
month at lea#t to read the Common Prayers o _ :+—ioi 
the Church, according as they are diretted by yrs 
the Buok of Common Prayer, in his Pariſh 
Church in his own perſon, or he forfeits 5 |. for 
every time he fails therein. See the Statute 
bow be is to be convifted, and the penalty to be 
levied. - | 

And the Common Prayer by that Statute 1s to Before every 
be read before every Letture ;, and it is not ſuf Lefure, 
ficient to read a piece here , and a piece _— 

where 
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where the party pleaſes ; but they muſt read the 
” yhole appointed for the day orderly , as it is ap- 
ned with all the Circumſtances and Ceremo- 
nies of kneeling and ſtanding, as is preſcribef, 
otherwiſe it is no reading of Common Prayers 
within this Law ; quod nota. 
And note, 'That by the late Statute of Uni- 
rmity, the former Statutes of Uniformity and 
Penalties therein are extended to this Book of 
Common Prayer now lately eſtabliſhed. 
And by the Statuteof 1 Eliz. It is enated, 
Stat.t ElizC2- That, if any Miniſter, that ought or (hould fin 
or ſay Common Prayer, &c. refuſe to E the 
ſame Common Prayers,or to adminifter the Sa- 


$2.1 4Car.2.c 4. A 


craments,&c. in ſuch order and form as they 
The Penalty fer 4+ mentioned and ſet forth in the Common 


wn ir ,,. Prayer Book, or ſhall wilfully or obſtinately 
er &c. ſtanding in the ſame, uſe any other Rite, Ceres» 


mony, Order, Form or Manner of — 


the Lords Supper, or other open Prayers, or ſha 
PP abate 4 on 
preach, declare, or ſpeak any thing in derogation 
or depraving of the ſame Book, or any thing 
therem contained, ec. upon Convittion, the par- 
ry guilty of any of theſe off ences,forfeits the pro- 
fits of all his Livings and Spiritual Promotions 
for a year, and is to ſuffer Impriſonment for ſix 
A without bail or mainpriſe , and upon a 
ſecond Conviftion for the like offence, be is to 
ſuffer impriſonment for a whole jear,and be de- 
prived iplo facto of all his Spiritual Promotions; 
and upon a third Convition for the like off ence 
ſhall b impriſoned during his life, and loſe all 
his Spiritual Promotions, if he have any : And 
if ſuch perſon have no Spiritual Promotions , 
then for the firſt offence be is to be impriſoned 
for a year, for the ſecond during life without 
bail or mainpri{e. "Fl 
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I have been the briefer in theſe matters upon 
the Statutes of Uniformity , becauſe they are 
printed at large before the Book of Common 
Prayer, to which I refer the Reader for his ful- 
ler fatisfa&ion; and they are ſo plain and full , 
- that they need no Comment , bur to adviſe all 
Clergy-men to read and obſerve them cautioul- 
ly. - 
; I ſhall only give the Reader this further cau- 13 Eliz. c.12, 
tion, That if any Parſon, Vicar,&c. ſhall main- 
tain any Doftrine, contrary to the thirty nine 
Articles of Religion, it is cauſe of Deprivation; 
or if he adminiſters the Sacraments in any other 
Form than is preſcribed by the Book of Com- 
mon Prayer , he forfeits 100 /. by a Statute 
madein the 13th year of Queen Eliz. And by 
the new Statute of Uniformity this Penalty is 
extended to ſuch as do it contrary to the pre- 
ſent Book of Common Prayer now uſed. 
The next duty incumbent upon the Parſons, 
Vicars, &c. is, that they be reſident upon their 
Cures, a Duty incumbent upon every one, that 
hath the cureof Souls in the Church of Chriſt ; 
for, as Padre Paulo in his moſt excellent Hiſto- Page 2 1 7.5nzhe 
7 of the Council of Trent obſerves, that in the £78/b Tran- 
rſt 700 years after Chriſt, there was not any 
ſuch thing known in the Weſtern Church,that ,j,, ,, cyexce 
any man ſhould have an Office or Title in the when it came 
Church,and not do the duty ; and many Canons #nto the Church, 
and Decrees have been made againſt Non-reft- 
dence : And in the Council of Trent it was held 7heſame Hiſt.p. 
by much the greater and better number of the 2'7-<< 486. 
Prelates and Fathers in that Council, that Reſt- ark gs: 
dence was ure Divino, and undoubtedly had g.;Jence Jure 
been ſo decreed, if the Pope had notuſed all his Divino. 
old Stratagems againſt it ; but whilſt the = 
a 


The exatt A- 
bridgment of 
Records, nu.50. 


Ibid.3 H.4. 


num.11 3. 


Ibid. 9 H.4. 


num. 7 oO, 


Tbid. 4 H. 6. 


num.38. 


Tbid.4 H.6. 


num.3 1. 
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/ 

had power to diſpenſe with Reſidence , all the 
Canons and Decreesof that Church were of lit- 
tle greater effect than to fill his Coffers with 
mony 3 for in this Kingdom,how many Biſhop. 
ricks, Abbies, Priories,&c.were enjoyed (I mean 
the profits of them) by Forreigners, that never 
ſaw them, or took any care of their duties? I 
ſhould be glad if it were much better now. 

The Commons of England often complain- 
ed againſt Pluralities and Non-refidence, and in 
the Parliament held 2 H.4.the Commons pray- 
ed, That all ſuch as procured from Ree ( for 
in thoſe days they came from Rome.) any Bulls 
for Pluralities or Non-reſidence,ſhould incur the 
_ of Proviſoes,except the Chaplains of Arch- 

iſhops and Biſhops,and Scholars; and thoſe that 
had any Bulls ſhould cancel them. 

Andin the Parliament held 8 H.4. the Com- 
mons petitioned that the King might have a 
moiety of the Profits of all Benefices where the 
Incumbent was Non-reſident. 

The like was prayed in the Parliament in 
9 H. 4 

In the Parliament 4, H. 6. it was prayed by 
the Commons , That all Parſons and Vicars , 
and others having Cures, and not being reft- 
dent thereupon, ſhould forfeit their Benhes, the 
one half to the King, and the other half to the 
Patron. 

In the Parliament held the ſame year , the 
Commons prayed, That for the Non-reſdence 
of the Incumbent, the Patron might preſent a 
new Clerk ; and great reaſon in my Judgment, 
and very agreeable to the Rules of the Common 
Law, where a Temporal Officer loſes his Ok 


hce for Non-uſer : And I know no reaſon why; 
it 
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it ſhould not be ſo in Spiritual Offices , where 
the Souls of a many poor People are neglected. 
But theſe had none of them the good fortune to 
be reduced into Laws,but I preſume theſe com- 
plaints in Parliament ſo awakened the Pope and 
Clergy, that there was ſome Reformation ; for 


- I find no more complaints in Parliament 1con- 


cerning this matter, till the 21 H. S. in which 
Parliameat it was enacted ; 


by 


That as well every Spiritual Perſon then be- 2.1 1.3.cap.13, 
ing promoted to any Archdeaconry , Deanry or A againſt 
Dignity in any Monaſtery or Cathedral, of other Nen-refiaence. 


Church Conventual, cr Collegiate, or being be- 
neficed with any Parſonage or Vicarage , as all 
and every Spiritual Perſon, which then after 
ſhould be promoted to any of the ſaid Dignities or 
Benefices with any Parſonage or Vicarage from 
the Feaſt of St. Michael then next following , 


| ſhould be perſonally reſident and abiding; in, at, 


or upon his ſaid Dignity, Prebend or Benefice,or 
one of them at the leaſt ; and that if any ſuch 
perſon wilfully abſented himſelf from his [aid 
Benefice, &c. by the ſpace of a month at one 
time, or two months at ſeveral times in any one 
gear to be accounted at ſeveral times, that ſuch 
perſon ſo abſenting himſelf ſhould forfeit 10 1. 
for every ſuch default, the one half tothe King, 


. the other half to the Informer, to be recovered, 


as is expreſſed in the A. 

And by the fame ACt,there isa Proviſoworth 
mentioning , though now out of date , to this 
effect : 

That if any perſon ſhould procure any Diſpen- 
ſation from Rome, or elſewhere, to be Non- 
reſident, the party guilty ſhould forfeit twenty 
pounds. By this and other Statutes mentioned 
F inn 
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inthis Book it is evident, that the Parliaments 
of England, even when the {+ was wm full 
power, often made bold with bis Holineſs to 
corrett his, and his Courts corruption. 
| Certainly this was an excellent Law,if there 
had been no more in it but the diſpenſing with 
ſuch perſons as by the fame Law are 'qualified 
to have two Livings ; and the perſons capable 
to qualife Chaplains to have Pluralities had not 
been grown ſo numerous, that there are but few 
of the beſt Livings but they are held by Plura- 
liſts, and they either by colour of attending 
their Lords, their Deanries or Prebends,find an 
excuſe to be Non-reſ1dent, which has made thus 
Law of little efte&t ; nay, I doubt I may ſay, 
that we are now in a far worſe condition than 
before the making of this At; for Diſpenſations 
from Rome (as all other things there) were coſt- 
ly, cameſlowly, being far to ferch; that I pre» 
ſume there's ten Diſpenſations for Pluralities 
now, for one then ; and few of thoſe diſpenſed 
with were Non-reſidents upon both Livings , 
as now they be : 'T'wo great Pariſhes in many 
places being left to the care of two Boys that 
came bur the other day from School, and 
haps fitter to be there ſtill, whilſt the Shepherd 
that takes the Fleece, either feaſts it out in his 
Lords Family, or takes his eaſe upon a Prebend 
or Deanry. 
11 ends of this This good Law principally aimed at three 
Law, ends or etteCts : 
To do their Du. 3+ That every Clergy-man might attend his 
ries. duty in reading the publick Prayers of the 3 
Church, adminiſtring the Sacraments, preach* 
ing, inſpecting the behaviour of his Flock, and 
performing all facred and divine Offices, like 
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and faithful Shepherd: And I do wonder with 

what Conſcience any Clergy-man can expect 

his dues from his Pariſhioners , that 'does not 

perform his duty in the firſt place. 

2. The ſecond end of this good Law , is to 79 avoid Dila. 
avoid Dilapidations in the buildings belonging pidations, 
to their Livings: For you fhall ſeldom ſee a 
Non-refident, but he is alſo a Dilapidator ; and 
tis no wonder that he that negleQs the Flock, 
lets the Sheepfold go to ruin. 

2. The third end of this good Law, was to 75 maintain 
maintain Hoſpitality : And I would wiſh every Hoſpitality, 
Clergy-man to remember , that the Poor haye vtat.! 5 R.2.c.6. 
a ſhare in the T'ythes with him. & 4 H.4.C. 12, 

Pope Sylveſter in the beginning of the fourth 
Century, decreed, That the Revenues of the 
Church ſhould be divided into four parts: Qua- 
rum una cedat a uy ad ſui ſuftentationem ; *4- 
Altera Presbyteris & Diaconis, & omni Clero: 
Tertia Templorum & Eccle fiarum reparationt ; 
Quarta pauperibus & infirmis, & peregrinis. 

And by a Canon of our own madein the time Can-24. ' 
of King Alfred, it is decreed, That the T'ythes M9>-1 52. 
ſhould be delivered to the Prieſt, who ſhould 
divide them into three parts: Unam partem ad 
Eccleſiz reparationem ; alteram pauperibus ero- 
gandam ; tertiam vero miniſtris Dei qui Ec- 
clefiam ibi curant. 

And by a Provincial Canon of ourown, it is Cap.in decimis; 


ordered, Quod religicſi beneficis EccleſiaFtica 


obtinentes, ſecundum huju{modi beneficiorum 
facultates annis ſingulis pauperibus parochianis 
beneficiorum eorundem certam Eleemoſyne 
quantitatem , Ordinariorum ipſorum locorum 
moderandam arbitrio , per ipſos Eps/copos di- 
frribuere compellantur, &c. By all which it ap- 
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Tythes. 
And to this end the Statute enjoyns the Cler- 


y-man to be reſident in and upon his Living, © 


that is, his Parſonage or Vicarage Houſe , if he 

have any , and not at any other Houſe in the 

Co.6.21.. PFariſh ; but Impriſonment without fraud, or re- 

vas +*- moving for health without fraud , or not ha- 

<a ving a Houſe upon his Glebe, excuſes his Reft- 

dence for the time ; for the words of the Sta- 

' tute are (That he that wilfully abſents himſelf) 

So if any Parſon, Vicar,&c.ſhall be in theKings 

Service beyond Sea, or in any Pilgrimage, or 

* But by the ſhall without * fraud abide in any Univerſity 

Stat.of 28 H.8. within this Realm to ſtudy, or is a Chaplain 
c. 13.ths Law qualified within this Statute, to have Pluralit 

- > jap '* of Benefices, or the Chaplains of any of the 

Juc = ” Hoe of Judges of the Kings Bench, or Common Pleas, 

age, and do the Chancellor or chief Baron of the Exchequer, of 

exerciſes of the the Kings Attorney and Solicitor, and the Chap- 

Univerſi*y.  Iains of the Chancellor of the Dutchy of Lan- 

har Ac caſter, of the Augmentations, Firſt-fruits,and 

25 H8.c.16. Tenths ; of the Maſter of the Wards, the Sur- 

33 H.8.c.28., wveyor General, of the Treaſurer of the Cham- 

ber , ana Augmentations , and Groomof the 

Stool, whilſt ſuch Chaplains abide, and are at- 

tendant in the Houſholds of their Maſters ; and 

21 H.8.c.1;. the Maſter of the Rolls, the Dean of the Ar- 

ches, and the Chancellor and Commiſſaries of 

Avrchbiſhaps and Biſhops, and the twelve Mas 

ffers of the Chancery ſo long as they ſhall conti- 

nue in their piaces, may be Non-reſident : But: 

the Chaplains of the Chancellor of the Dutchy, 

9 c2g Augmentations , Firſt-fruits, Mafter of the 

POSn OR Wards, Surveyor General , Treaſurer ;þ the 

Chamber and Augmentations, and Groom of > 
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Part I, 
pears,that originally the Poor had a ſhare in the 


_ 
my 


w 


Stool, areto be reſident twice in a year at leaſt, 9 E2-c-8. 
eight days at each time: And the King may 
give licenſe to any of his own Chaplains to be 


"Nor-reſident : And any Eccleſiaſt ical Perſon to 


attend any Suit in the Chancery or Star-Cham- *1 H.8. ct. 
ber without fraud, may be Non-reſident for ſo 
long time, &c. : 

There « another Proviſo in this Statyte that Maſter dies &c. 
enables the King to give his Chaplains as many ©2-4: '194- 
Livings as he pleaſes , and to diſpenſe with 
their own Reſidence. 

But if a Chaplain be qualified in reſpe&t of 
his Service to have a Plurality, and his Lord or 
Maſter dye, be attaint of Treaſon, Felony, or 
removed from his place, it will not ſerve the 
Chaplains turn to be refidefit upon one of his 
Livings without the Kings ſpecial Licenſe with 
a 2101 obſt ante. | 

And here I muſt not omit an ancient Prero- Regiſter Or. 58, 
gative of the Kings of England , practiſed in ** 
the height of Popery, that where any Clergy- *N-54+ 6: 
man were imployed in the Kings Service , he 
might diſpence with their Non-reſfidence; and if 
the Spiritual Judges went about to cenſure or pu- 

R_ them by Eccleſiaſtical Cenſures tor ſuch 

on-relidence,the Kings of England have ſent 
their Writs Mandatory , commanding them to 
ſurceaſe. 

But Biſhops and Archbiſhops are not within Concil. gener. 
this Law, but not exempt from this duty; there Conſt. Can.80. 
being ſeveral Canons that require it : and Bi- - gs _ 
ſhops may be compelled hereunto by Eccleſia- 5,1... Bails 7 
ſtical Cenſures by their Superjours.; and the ts pa- 
Ring may conipel them by ſeizing their Tem- re. 


ralties: A notable Preſident whereof we have B:hopsrefidence | 


in the time of H. 3. when as ad was at =_ hor pn - 
bl 
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| eſt, and the King not lookt upon as Tay of 
the Church ; yet that King ſent his Writ Man- 
datory to the Biſhop of Hereford to be atten- 
dant upon his Biſhoprick, otherwiſe he would 
ſeize of all his Temporalties Which Writ, 
as well for the rarity , as alſo for the Religious 
groundsupon which it was granted, will not be 
ungrateful to the Reader to ſee, and for whoſe 
ſatisfaftion I ſhall give it him as I find it re- 
corded by Sir Edward Coke , and wiſh there 
were no cauſe to make uſe of it in theſe days. 
Rex Epiſcopo H. ſalutem, PaFtores gregibus 

pr eponuntur, ut diei, nottiſque wigilias exer- 
cendo, ooes famelicas in fertilitatis -paſcua in- 
troducant : Errantes wero per verbum ſalutis, 
& wirgam correttionis in unius ovilis conſer- 
vare ſtudeant indiſſolubilem unitatem : Sed 
ſunt nonnulli qui hanc dottrinam dampnabili 
ter contemnentes, © ſua ab aliis pecora diſtin: 
guere neſcientes, lac & lanam tollunt , qualitet 
dominicus grex alatur non curantes, temporalia 
rapiunt ; Et quis in parochia fame pereat , aut 
periclitetur in moribus, non attendunt ;. quinn 
Paſt eres, ſed Mercenarij potins dic promeren- 
tur : Hoc fiquidem dum his diebus ad diſponen- 
dum de regni noſtri preſidins in partes Marchie 
20s transferremut in Eccleſia weſtra, (dolentet 
referimus) nos inveniſſe, quam adeo invenimw 
paſtors ſolatio deftitutam ut nedum Epiſco 
pum, ſed nec officialem haberet, Vicarium aut 
Diaconum qui quicquam | a lgprmgraga exercert 
poſſi in eadem. Sed Eccleſia ipfa que olim de 


icits affiuere conſuevit, & Canovicis qui ibidem 
noFurnis & durnis officiis vacare, & operi 
charitatis exercere deberent , eam deſerentibus 
& longe degentibus in remotis, ftola Fucunds 
| ES | ” tatl 
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tatis exyta cecidit in terram, wviduitatis ſug de- 
trimenta deplorans, nec eſt qus conſoletur eam 
ex omnibus curis ejus : Sane dum hec vidimus, 
& conſideramus diligenter, pietatis aculens , 
viſcera noſtra commovit, & compaſſionis gladi- 
us intima cordis noſtri acrius vulneravitgut tan- 
tam Eccleſie matris noſtre injuriam wuiterinus 
diſſimulare non poſtmus, nec pertranſire mcor- 
reftam. Quapropter vobis mandamus firmiter 
inſungentes, quatenus ad Eccleſiam weſtram 
pradittam,occaſionibus quibuſcunque poſt poſitis , 
cum ea qua poteritis celeritate vos transferr: 
curetis, commiſſum vobis in eadem cura paſtora- 
li officium perſonaliter Executor. &c. Alioqui 


ſcire 6s volumus pro conſt anti, quod ſi iſt uc fie- 


ri non curaveritis, bona temporalia , & onmia 
gue ad baroniam ipſius Eccleſiz pertinent, que 
donatione conſtat exdem fuiſſe collata , & que 
haftengs collegi & ſalvs cuſtodiri praecipimus in 
commodum + atilitatem ipſius Eccleſia con- 
wvertenda, ceſſante jam cauſa in manu noſtra 
totaliter capiemus , nec ulterius ſuftinebimns, 
quod temporalia metat , qui ſpiritualia ad quz 
ex officis ſut debito tenetur, irreverenter ſubtra- 
here non formidat, aut quod emolumenta perci- 
plat, qui incumbentia ejuſdem onera ſubire re- 
cuſat, &c. T. &c. 

This Writ was ſent by H. 3. to Peter de E- 
gueblanke a Savejard,then Bilhop of Hereford, 
who, as the Hiſtories of thoſe times relate, had 
never, a good, but many bad qualities,that con- 
ſtantly attend men that are negligent of their 
duties to God and Man in this kind , how little 
care ſoever he took of duty, you hear , lac & 
lanam ſuſtulit , temporalia rapuit, by which 
means he was grown intolerable rich; and mark 
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what came of his wealth, the gebellious Barons 
ſeized on him in his Cathedral Church at Here- 
ferd, and took all his Goods and Treaſure , and 
divided it amongſt their Souldiers : Evenſomay 
it fare with all ſuch Biſhops. - 

Now my hand's in, I will beg the Readers 
paticnce to inform him what Pope Damaſus,one 
of the better ſort of Popes, faid in an Epiſtle 
of his to ſuch Biſhops; and ir-was thus: 

Primum quad curam ſibi commiſſam negligent, 
cum Deminus dicat ; Bonus Paſtor animam ſu- 
am ponit pro 'ovibus ſuis , mercenarius autem 
videt Iupum wvenientem , & demittit owes, 
fugit, &c. Secundo, illi Epiſcopi qui talia pre- 
ſ[umunt, wvidentur mihi ( ait ) eſſe meretricibus 
ſimiles, qua ftatim ut pariunt, infantes ſuos a- 
liis nutricibus tradunt educandos, ut ſuam citius 
libidinem explere valeant. Sic & iſti infantes 
ſucs, id eFt.populos ſibicommiſſes aliis educandos 
rradunt, ut ſuas libidines expleant, id eſt,pro ſuo 
libitu ſecularibus Curis inhient , & quod uni- 
cuique viſum fuerit, liberius agunt, Protalibus 
enim anime negliguntur , oves pereunt, morbi 


creſcunt, hereſes & ſchiſmata prodeunt, Eccle- 
fie deſtruuntur, [acerdotes witiantur, & reliqua_ 


mala proventunt. Nen taliter Dominus docuit, 


nec cipoſtoli inſtituerunt , ſed ipfi qui Curam 


ſuſcipiunt, ipſi peragant & ipſi proprios mani- 


pulos Domino repre(entent. Nam ipſe ovem per-. 


ditam diligenter queſivit, ipſe imognit,jpſe pro- 
priis humeris reportavit, noſq 
+—qgen S1 ipſe pro ovibus tantam curam ha- 


uit, quid nos miſeri difturi ſumus , qui etiam': 


pro ovibus noſtris commiſſis Curam impendere 
negligimus, & aliiseas educandas tradidimus? 
Corrigantur bec ( fratres ) neceſſe eſt , quia, 
qui 


ue id ipſum facere” 
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qui plus lahorat, majorem mercedem accipiet. 


And now | have done with Non-refidence, 


one of the Peſts of the Church : I will in the 
next place ſhew what Dilapidations are ; and 
the ſeveral ways the ſame are puniſhable , this 


being often the effect and fruit of "x 


I O— nant mm te 


CHAP, VIII. 


Shews what Dilapidation is , and in 
what manner puniſhable, and what 
remedies the Succeſſor hath. 


A Dilapidation is the pulling down or de- Dilapidations 
ſtroying inany mannerany of the Houſes #/-# ? 


or Buildings belonging to a Spiritual Livingor 
the Chancel, or ſuffering them to run into ru- 
in or decay; or waſting and deſtroying the 
Woods of the Church, or committing,or ſuffer- 
ing any wilful waſt in or upon the inheritance 
the Church. And certainly there can be no- 
thing worſe becoming the dignity of a Clergy- 
man than Na rflace and Dilapidations , 
which for the moſt part go hand in hand. I 
wiſh ,our Church had not too much reaſon to - 
complain of both. There have been divers Ca- 
nens of- the Church made againſt this crime ,' 
as I may juſtly call it ; but as in others, fo in 
this, I ſhall confine my ſelf to our own Provin- 


Kcials: And I find in a Provincial Council or 
Synod held under Edmund Archbiſhop of Can- 


terbury, in the year of our Lord 1234: which 
was, as,I take it, about the 18:h year of H. 3. 
a Canon to this effect : 


S4 
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Canon againſt $4; Reflor alicujus Eccleſis decedens domog 
Dil-vidatim. Eccleſia deliquerit dirutas, de bonis ſuis Eccle. 
_ _ ſtaſticis tanta Parte deducatur, que [ufficiat ad 
joy Teelefic. Rm «cy alios defettus Eccleſie ſup. 
Vide C1 O- plendos. Item ſtatuimus circa itlos Vicarios , 
thobon 4: aomi- qui ſelyendo modicam penſionem omnes Eccle- 
bus Eccuefi.vrim ſie babent proventus : nam cum ad premiſſa 
"__ oO teneatur ral. portio dedutta, ſatis poterit & de- 
NG Ch apter bet inter debita comput ars ; Semper tamen rati- 
of this Book, hic :n1abilis conſideratio fit habenda ad facultates 
in fine. Eccleſiz, cum portic fuit habenda. 
Now if it be demanded what, Houſes are 
meant within this Canon, the Gloſs tells you, 
ut 51ta manſum Refforie, Vicarie &f alia Edi 
frera OUR UNGUE, JHOYUM Edificatio ſroe repara* 
710 ſpetfat ad ipſum Refforem. 
Co.5. 6,7. B; the Lerter of this Canon the ReQr is to 
EroEliz.559- repair the whole Church z but by the Cuſtom 
Mr 14,720" , of England the Owners of the Houſes and Lands 
Chance, in cvery Pariſh are bound to repair the Body of 
the Church, and the ReQtor only the Chance; 
unleſs -by particular Cuſtom it hath been other: 
wiſe : And in this point the Common Law s 
kinder to the Parſons, Vicars, &c.than the Canon 
Law : anus the Common Law being here to be 
preferred, ani!s that part of the Canon : And 
| the Gloſs upon the words defett* Eccleſie,adds 
fi _ * Haclitcra pote#t intelligi de defeBtibus Eccht 
Dilapidntions. fie, que pertinent ad curatum 1pſuus Eccleſia mw 

ſolidum fic, quod non pertineant ad alios,ut pt 

ta, in Cancella, & aliis ad onus 'Retforss de 

jure wel conjuetudine ſpettantibus. | 

But this Canon ſeems only to affect the Ec 
cleliaftical Goods : And what thoſe might be, 

Perb.Eccleſiafti- delerves the Judgment of the Gloſs, which tell 
cir, you they are ſuch as jure & nomine Ecdeſie o 
| veniet 


2 Inſt.65 3: 
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wenientibus ; talia enim bona ſunt per iam | 
tacite hyporhecz ad reparationem bujuſmodi fa- 
ciendumobligata. 
And if the Goods of the Church ſhall nor 
ſuffice, then the Gloſs tell us , $7 RefFor bona 
Eccleſiaſtica expenderit in meliorationem patri- 
moni] ſui, vel fi propter nimiam diligentiam 
propriorum negotiorum neglexerit negotia Ec- 
cleſiz procurare, & ſic Eccleſia ſit dampnum 
paſſe, tenetur ſatsfacere de bonss ſuis patronali- 
bus, fi que habuerit. But there has been made 
a further queſtion, Whether ſatisfaction for Di- 
lapidations ſhould be preferred in payment be- 
fore Debrs and Legacies: And as the Common 
Law prefers the payment of Debts before Da- 
mage for Dilapidations ; ſo the Ecclehiaſtical 
Law prefers the damage for Dilapidations þe- 
fore the payment of Legacies : To which hear 
what the Gloſs ſays; Si Legatarij tanquam 
Creditores petant legata fibirelifta,& Prelatus 
petat ſumptus reparationis Edificiorum Eccleſie; 
talis Prelatus debet preferri ceteris Legatariis : 
and pives this reaſon, Nam Legata Te #01 
debent niſi prius dedutto are alieno. So that 
the Ecclefaſtical Law agrees with the Common 
Law in this, that Debts are to be preferred be- 
fore Legacies. 
The next thing conſiderable is, What repairs 
are requirable in this caſe , which is anſwered 
by the Gloſs : Er intellige hanc reparationem p:rbo reparang, 
feert debere ſecundum exigent” & qualitatem rei ha. | 
reparand 2,0c. 
Thus far ] have followed the Canon and 
Gloſs thereupon : Now in the next- place we 
will ſhew you what we have relating to this 
matter amongſt the Laws and Statutes of this 


And 
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Waft by Biſbps. And firſt, I find that at a Parliament at Cay- 
C0:11:49+2- J;ſle, in the 35th year of Edward the Firſt, a 
great complaint was made againſt . Anthony , 
then Biſhop of Durham, ſor waſt and deſtructi- 
on of the Woods belonging to his Biſhoprick, 
by gift, ſale, and otherwiſe , and for ereing 
Cauſe of DeÞri- Forges of Iron and Lead, and making Char. 
FT coals of the Wood to be ſpent in their Iron and 
Lead-works, to the difinheritance and impover- 
iſhing of his Church , and in prejudice of the 
King and his Crown, and of the Chapter of 
Durham. To which the anſwer is, Inbibitur per 
| breve de Cancellaria Epiſcopo & Miniſtris ſuis, 
ne faciant vaitum de — in petitione. 
ng By whichit appears, Thar if a Biſhop, or any 
| rol NY other Clergy-man, do waſt upon the Woods or 
ram Rege. Lands of his Church , that a Prohibition may 
Funsſ.s 3 be ſued in * Chancery to prohibit him ; For Ec- 
—_ by : ed cleſia ef infra atatem && in cuſtodia Domini 
= her 1158, Regis, qui tenerur jura & hereditates ejuſdem 
More 917.9. manu tenere & defendere. 
Rot. Pat. 14 H, And the- Archbiſhop of Dublin was fined 
fy s. 300 Marks for the diſafforeſting a Foreſt be- 
* Hollie, 190ging to bis Archbiſhoprick. 
2266. = * And William, Abbot of Weſtminſter,in the . 
+ 20H.6.46.2-: 15th year of King fobn, Anno 1213. was 
3 Inſt.204'.” deprived, becauſe he had waſted the Revenue 
2 H-4. 3-b. of his Church or Abby. | 


ans dog And it ſeems by ſeveral Books of the F Com- 


9 E.4.34.2" mon Law, * and by the Canons of the Church 


* Cauſa 10. 

q- 2, fi quis Caſus, Qzeſitum fuit quam panam debeat pati Epiſcoput 
quum alienat rem Eccleſig nulla neceſſitate cogente. -The anſwer was , Res 
ipſas Eccleſiz proprie reſtaurare cogatur & in Judicio Epiſcoporum dejicia- 
tur auditus & conviftus, & tanquam furti aut latrocinij reus ſuo prive- 
pur honore. Caula 12.9. 2. Apoſtolicos. 


like- 
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likewiſe, that in caſe aBiſhopz Abbot, Prior,&c. 
waſt-the Lands, W oods,or Houſes of hisChurch, 
he may be depoſed or deprived by his Superior: 
ſo that it appears clearly, that the fault in this 
caſe lies heavy Upon thoſe that have the Vitira- 
tion and Superiority, that do riot take care a- 
oainſt the waſting and deſtrution of the Build- 
ing, Houſes, Woods, 8c. of the Church ; and 
thar the Succeſlors ſhould not be put to ſeek re- 
medy againſt Executors and Adminiſtrators , 
who are too active in finding ſhifts to avoid 
their aCtions , to avoid which there is a good 
Law made in the thirteenth year of Queen E- 
lizabeth to this effect : ; 

That if any Parſon, Vicar , &c. ſhall make Statute againſs 
any 47 tors of his goods to defraud his Suc- fraudulens 
ceſſor, of bis remedy, the like Suit is given in {9 
the Spiritual Court againft the Grantee, as the **** Elizc. FO 
Succeſſor ſhould have had againſt the Executors 
or Adminiſtrators of the Predeceſſors. 

But this A& gives no remedy at Common 
Law, becauſe by another Act made at the ſame 
Parliament , all ſuch Grants to defraud any $ar.1;Blizc.s; 
=: or perſons of their jufF attions are made 
void. 

So that the Plaintiff has equalremedy in both 
caſes : Suits for Dilapidations are moſt properly 
and naturally to be ſued in the Spiritual Courts; 
and if any Prohibition ſhould be granted, the pirzh. N.B.51.£ 
ſame ought to be ſuperſeded by a Conſultation 
but this is intended where the Suit is grounded 
upon the Canon Law. | 

Bur the Succeſſor may upon the Cuſtom of {#7 TY the 
England have a ſpecial Action upon the caſe a- Gap be —_ g 
gainſt the Dilapidator, his Executors or Admi- T _g 1. 7. Re: 
niſtrators, whereof there are multitudes - Pre- 69. B. R. 

dents 
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T.13H. 7. ro. fidents even in the time of Popery, whereof the 
69. C.B. Reader has a taſt in the Margin : By all which 
D.12 ” - og it appears, that by the Cuſtom of England , 
Hs Hs. -ot. Which is the Common Law ; Omnes & ſin- 
306.C.B. M.12 guli; Prabendarij, Refores, Vicarij Regni An- 
H.8.r0.7 30. C. plizz pro rempore exiſtentes, omnes & fingulas 
- _ Jac.ro. _ & _— Prebendarum 2X gu cneny 
ns 2 Vicariarum (uarum reparare & ſuſtentare , 
=_ oy ras 55 & ea Succeſſoribus ſuis WR &- ſuſtentata 
on is grounded. dimittere teneantur. Et fi hujuſmodi Preben- 

darij, Refores & Vicaryy Domus & Edificia 
hujuſmodi Succeſſoribus ſuis ſic , ut premittas 
tur, reparata & ſaftentata non demiſerunt & 
deliquerunt ; ſed ea irreparata & dilapidata 
permiſerunt, Executores ſive Adminiftratores 
bonorum & catallorum talium Pr ebendariorum, 
Retorum & Vicariorum poft eorum mortem de 
bonis &* catallis decedentium Succeſſoribus tali- 
um Prebendariorum, Refforum & Vicariorum, 
tantam pecunie'ſummam quantam pro neceſſaria 
reparatione & edificatione hujuſmodi Domorum 
& Edificiorum expendi aut ſolvi ſufficiet , ſatiſ- 
facere teneantur. | 
And upon this Cuſtom, Aftions of the Cale 
have been frequently brought, both anciently , 
and of later times, and damages recovered. 
fecncs MikiAus And note, "That by .a Statute made in the 
fourteenth year of Queen Elizabeth, it is ex- 
prelly enatted, That all the monies and dama- 
ges that ſhall be recovered for Dilapidations 
are to be expended and laid out, iv, and about 
the repair of the Houſes , &c. dilapidated , 
wherem the Viſitors of thoſe Churches ought to 
take care. 
It will not be altogether improper to conclude 
25 E1. this Chapter with the Statute of 35 E. 1. LL: 
titieds 


St 


titled, Ne Refores profternant arhores in Ca- | 
meterio; whereby it is inacted, or rather 
the Common Law declared to be in theſe 
words. p ; 
We do probibit the Parſons of the Church that (11, net 
they do not preſume to fell them (viz. the Trees Church yard. 
in the Church-yard ) down unadviſedly , but 
when the Chancel of the Church wants neceſſa- 
ry Reparations : Neither ſhall they be converted 
#0 any other uſe, nnleſs the Body of the Church 
do want repair ; in which caſe the Parſons of 
their Charity ſhall do well to relieve the Pariſhi- 
oners with beſtowmg upon them the ſame Trees, 
which we will not command to be done; but we 
will commend it when it is done. 
By this Law it appears, that the Church-yard 
and the Soil thereof is in the Parſon , and by 
conſequence the Trees are in the Parſon or Re- 
Qor,thatgrow therein.But becauſe the Trees that 
grow there are for the moſt part planted there 
the ſhelter and ornament of the Church 
from tempeſts and ſtorms ; therefore the Parlia- 
ment has granted a Prohibition in this caſe a- 
gainſt the Reftors and Parſons of Churches, 
that they ſhould not cut down theſe Trees for 
any other uſe, but the neccflary repairs of the 
Church and Chancel , which in truth was no 
more than what the Common Law enjoyned : 
For if the ReCtor had gone about to have cut 
them down for any other uſe, the Patron might 
have had a Prohibition ; but now I conceive 
the Rector or Impropriator, that cuts down a- 
ny Trees growing in the Church-yard for any 
other cauſe than for the repair of the Church 
or Chancel, may be indiched and fined upon 
this Statute at the Common Law ; for whatſo- 
ever 
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z Inſt.205. eyer may be prohibited before it is done,may 
be puniſhed he it is done. 

If the Biſhops and Arahdeacons in their Vi- 
fitations would take care , theſe Dilapidations 
might eaſily be avoided, which are a great diſ- 
honour to the Clergy, and cannot be pleaſing 
to God Almighty or good men : And the Ca- 
non enjoyns the Archdeacons and other Offici. i 

Cap.Archidia- als, Ut in wviſitationibus Eccleſiarum faciendis 
coni & intra. };];rentem exhibeant conſiderationem ad fabri- 
cam Eccleſia & maxime cancell', ſi forte indi- 
geant reparatione, &* ſi quos invenerint defe- 
us bujuſmodi, certum ſub pena prefigant ter- 
minum infra quem emendentur vel ſuppleantur, 


ec. 


CHAP. IX. 


The ninth Chapter ſhews for what Cau- 
ſes a Parkin Vicar, 6c. may be de- 
prived by any Statute Law; and 
what matters are allowed for good 
cauſes of Deprivation at the Com- 
mon Law. 


ENOPFUatres Eprivation,or Depoſition is, where a man 
_ RET D by any Statute pe or by any Judicial 
Sentence Eccleſiaſtical, that hath proper Jurif 
diction, is made incapable to hold or enjoy his 

Parſonage, Vicarage, or other Spiritual Promo» 

tion or dignity : And the cauſes of ſuch Depri- 

vation or Depokition are properly and naturally 
Where determ;.. determinable by the Eccleſiaſtical Laws of this 


noble. Realm. But becauſe generally there are —_ 
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of Freehold dependant upon theſe Promotions 
and Dignities, and annexed to them infepara- 
bly, which reſt at the ſole determination of the 
Common Law ; the Courts of Common Law 
do ſomtimes inſpect and regulate the proceedings 
of the Eccleſiaſtical Courts ; and where they 
proceed againſt the Rules of Common Law 
they frequently prohibit them : I have therefore 
thought fit to ſhew what cauſes of Deprivation 
or Depoſition have been allowed and approved 
of by the Judges and Courts of the Common 
Law, or by any of the Statutes of this Realm. 
But there are many more Cauſes of Deprivation 
by the Canons and Laws Eccleltaſtical , which 
being out of my profeſſion, I ſhall not preſume 
to diſcourſe of. 


1.If a Parſon, Vicar,&c.be a common Drun- Can. Apoft. 42: 


8c 


kard, it is a juſt Cauſe to deprive him of his Mortimer vel. 


Church preferment. 


Parker, 1o }- 


2. The Clerk that obtains any preferment in 7% 7's »/ 


as it appears at large in the hfth Chapter here 
before upon that SubjeCt. 
' 3- Thatif any Parſon, &c. ſhall reſuſe touſe 


the Book of Common Prayer or adminifter the 


Gs. p 
& WO b 


the Church by any Simoniacal Contract or A- Dep: 
greement may be deprived by his Ordinary,&c. 


1 El c:2. Stat. 
14 Car.2.c.4. 
To uje other 


Sacraments in the order there preſcribed, or ſhall r;c1u; of pray. 
wilfully and obſtinately , fianding in the ſame, o,the third of* 


uſe any other Rite or Ceremony, Order, Form or }*%e 


Manner of celebrating the Lord's Supper, or 0- 
ther open Prayers, or ſball preach , declare or 
ſpeak any thing in derogation thereof, or depra- 


ving the ſame, or any thing therem contained , 


and having formerly been convitted for the like 


offence, ſhall upon his ſecond convittion be de- 
prived iplo facto; 
G 4+ if 
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St.1 4 Car.2.C.4. 4. If any Parſon, Vicar, c ſhall not within 
Negletting'to to months next after Induttion upon ſome Lords 
read Proyer* day openly , publickly and ſolemnly read the 
within two x : 
wonths after Morning and Evening Prayers appointed to be 
Induction, read the ſame day, according to the Book 0 
Common Prayer, and after ſuch reading , ſh 
not openly and publickly , before the Congrega- 
tion there aſſembled, declare hu unfeigned a- 
{ent and conſent to the uſe of all the things 
therein contained, in ſuch manner as u diretted 
as before here in the ſeventh Chapter ; and if there 
To maintaiu a. be any lawful Impediment, then if he do not do 
ny Dottrine a- the [ame within one month after the Impediment 
gainſt the 39 removed ; ſuch Parſon, Vicar, &c. ſhall be de- 
m—_ of prived ipſo facto. 
: = et Tian $+ If any Parſon, which ſhall have any Ec- 
54. cleſiaſt ical preferment, ſhall adviſedly maintam 
Miſcreants,Infi. or affirm direttly any Dotrine contrary or re- 
dels, Schiſma- pugnant to the 3g Articles of Religion, and br 


ticks and Here- ing convented before the ay of the Dioceſs or 


ticks depriv d, ' | 
OT TE Ordinary, or before the high Commiſsioners 


y Misbeliever. ſhall perſi#t therein, and not revoke his Error , 
+ An Atheiſt, or after ſuch Revocation ſhall eftſoon affirm 
Oc. ſuch untrue Dottrine, he may be deprived. 

Ls OS 6. If any perſon ſhall obtain a preferment in 

y. 8.& P25 4- gr 4 

Co.5. 58.2%, the Church, which is a * Miſcreant, | Infidel, 
Dy.293. p. 1,2. Schiſmatick or Heretick, he may be deprived. 
Slave, Villain, +», Soit one be made a Parſon , Vicar, &c. 
gr nces wg that is not of free Condition, but a Villain, or 
fon may of 1,. that is illiterate and not able to perform his du- 
prived. ty, or that 1s guilty of any heinous Crime , as 
* And ſo is the Murther, Manſlaughter, Perjury , Forgery, or 
5 4-Cann of the that is mere Laicns, and not in holy Orders, he 


or” *- may be deprived. 
Aa a. 8. * A Parſon, Vicar, &c. may be deprived 
Nath. P.1z3 for being diſobedieat and incorrigible to thei 


Car.1 BR Ordinary,&c, 9. And 


\ 
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g. Andit was reſolved by all the Judges of Cro.Jac. 37. 
England, 2 Fac. That Non-conformity was a Non-conformity, 
ood Caule of Deprivation; and it was declared Quodnora. 

y them all,that in caſe any Canons were made 
by the Clergy for the good Government of 
the Church , and approved and confirmed by 
the King (as they = ) that the obſtinate diſ- 
obeying of them was a juſt cauſe of Deprivation. 

10. If any Parſon, Vicar, &c. have one Be- ,, q, ,. 
nefice with cure of Souls, and take another in- Taking a ſecond 
compatible without a Faculty and Diſpenſation, Benefee. 
it is a juſt Cauſe of Deprivation: EE 

I1. In the time of Popery it was cauſe of DY® 133. p.2. 
Deprivation for a Prieſt to marry , but not to wh om of? 
haye two or three Concuvines, as they called pratens. = 
them : Bur more of this hereafter. 3 Toft.204+." 

I2. Dilapidating the Church and Buildings, C9-: 1. 98.b'.* 
deſtroying the Woods, or alienating the Lands **+-3- 9 E-4- 
belonging to the Church by any Biſho ,Abbor, et : _—_— 
Prior, Parſon, Vicar,&c.have been held and ad- q., Nazcawque, 
judged juſt cauſes of Deprivation;&it were very 
ht the Canonsin this caſe were put in execution. 

There may be a queſtion ſtarted, what ſhall 
be intended by the words, 'Deprived ipſo fatto; P*Þrivation 
whether by thoſe words the Church ſhall im- '? 46. 
mediately become void by the fact done, or not 
till Conviction or Sentence declaratory. The 
words ipſo fatto are of late time crept into As 
of Parliament ; as that for ſtriking with a Wea- 
pon in a Church-yard, the party hall ;p/o facto 
be excommunicate : And in that caſe it is made 
a Quere in Dyer. But in Greer's Caſe it is re- 
ſolved, That the Church in this Caſe ſhall be Dy-275.b.p.48. 
void without any Sentence declaratory , and Ree. 
that Avoidances by Ads of Parliament = yg 
need no Sentence Declaratory, But in pas. 

G 2 that verb. ipſo fate 
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Rolls 2.30553. 
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that Caſe by the Canoniſts requiritur Sententia 


Rolls 2.282.f5. declaratoria. And note, that after Induction 


the Spiritual Court cannot deprive for any Er- 
ror in his Inſtitution. So if a Clerk commits 
Homicide, and hath his' Clergy , he ſhall not 
afterwards be deprived for this offence. And a 
man may be deprived by reaſon of Degradati- 
on. 

I muſt confeſs, in this Chapter I may ſeem 
to tranſgreſs upon the Canoniſts and Civilians, 
as well as in ſome other, but I have gone no 
further upon this Subject than what I have mer 
within our own Books ; and I muſt agree that 
the Eccleſiaſtical Courts have the ſole Juriſdicti- 
on in all cauſes of Deprivation, Depolitions,Re- 
{ignations, &c. And yet the Judges of the Com- 
mon Law have power to correct their proceed- 
ings, if they ſhall proceed againſt the Rules of 
the Common Law, which isthe reaſon we meet 
with theſe things in our Books , and it may be 
ſome advantage to the Civilians to know how 
far the Common Law approves of their pro- 
ceedings : There is by the Canon Law divers 
other cauſes of Deprivation, bur it is out of my 
Province, and would be too long for this Dit- 
courſe to reckon them all up. And having faid 
whar I have to fay upon this Subject, I ſhall 
proceed next to ſhew, what Leaſes Parſons, Vi- 
cars, and other Eccleſiaſticks may make at this 
day of the Glebes, T'ythes, Farms , &c. and 
_ the danger of what Statutes they may 
all. 
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CHAP. X. 


The tenth Chapter ſhews, what Leaſes 
Parſons Vicars and other Eccleſraſ- 
tical Perſons may make of their 
Glebe, Tythes, Farms, &c, and what 
Farms they may take, and within 
the danger of what Statutes they 
may fall. 


Fs undertaken this Work chiefly in fa- 
your of the Parſons and Vicars, I delign- 
£d to have medled with no other Orders of the 
Church but thoſe only ; but having in many 
other things been enforced to entermingle the 
concerns of other Orders with thoſe of the Par- 


ſons and Vicars, I ſhall beg the Readers pardon, 


- that in this Chapter, where I am to treat of the 


Leaſes which may be made by Parſons and V1- 
cars, I likewiſe take in all other Orders of the 
Church with the Colledges ; the Learning con- 


cerning Leaſes being of uſe, and neceſlary for 


all people to know, and which I ſhall in this 
Chapter put into as good a method as the ſub- 
ject matter will permit. 

And becauſe the Learning of theſe Leaſes 
will depend upon ſeveral Statutes , it will not 
be amiſs firſt to examine what Leaſes or Alie- 
nations the ſeveral perſons we have to do with 
in this Chapter, might have made at Common 


Law before the Statutes, and then to conſider 


where, or in what manner, the ſeveral Statutes 
have enlarged, abridged , or reſtrained their 
power at Common Law. 

G 3 And 
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"At Common And firſt, at the Common Law no Bifhop , 
Law. Abbot, Prior, Dean, Prebend, or other {ingle 
1 Inff.45-2” Corporation, could make any Alienation or 
Leale to bind their Succefſors without the Con- 
firmation of their Chapter, Covent, &c. 
The firſt Statute that made any alteration in 
The enobliug theſe Caſes, was the Statute of 32 H. 8. which 
At of 32 H:3- 5 commonly called the enabling Statute,where- 
cp by it is enacted , 
That all Leaſes then after to be matle of any 
Mancrs, Lands, Tenements or Hereditaments, 
by writing under hand and ſeal for term of 
Jears, or for term of life, by any Parſon or Par- 
ſons of the full age of 2:1 years, having any 
eſt ate of Inheritance either in ors wy or Fee- 
rail, intheir ewn rights, or in the right of their 
Churches, &c. ſhall be good and effectual m the 
Law againſt the Leſſors , their Wives, Heirs 
and Succeſſors. 
Provided that that Act ſhall not extend to a- 
ny Leaſe of any Manors, Oc. where any old 
Leaſe ſhould be in being, unleſs the ſame expire, 
be ſurrendred or ended within one year after the 
making of ſuch new Leaſe, nor ſhall extend to 
any Grant to be made of any Reverſion of any 
Manors, &c. nor to any Leaſe of any Manors , 
Oc. which have not moſt commonly been letten 
to Farm, or occupied by the Farmers thereof, by 
the ſpace of twenty years next before ſuch Leaſe 
thereof made,nor to any Leaſe to be made with- 
out impeachment of waſt , or to any Leaſe to 
be made above the number of three Lives, or 21 
years at the moſt, from the day of the makin 
thereof ; and that upon the making of every ſuc 
Leaſe there be reſerved yearly, ; the ſaid 
Leaſe, due and payable to the ſaid Leſſors, their 
Heirs 
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Heirs and Succeſſors,to whom the Rewerſion ſhall 
appertain,&c. ſo much yearly Farm or Rent, or 
more, as bath moſt accuſtemably been yielded 
and paid for the ſaid Manors, &c. F4 to be 
letten withintwenty years next before the Leaſe 
thereof made, &c. 
' Provided thu Act ſhould not extend to give 
any liberty or power to any Parſon, Vicar,@*c. to 
make any Leaſe or Grant of any of their Meſſu- 
ages, Lands, Tythes, Oc. or in any other man- 
ner than they ſhould or might have done before 
the making of the ſaid Act. | 
So now, where beforc the making of this Act 
no Archbiſhop, Biſhop, Archdeacon , Dean or 
Prebend, could have made any Leaſe tro have 
bound his Succeflors without the confirmation 
and conſent of their Chapters, &c. as aforeſaid: 
Now by this Act they are enabled ro make Lea- os qualities 
ſs for three Lives, or one and twenty years = _ 
—_ any confirmation at all with theſe qua- ; 
cations: 
r. Such Leaſe muſt be made by writing In- Mt bs in wy. 
dented, and not by parol or deed poll. ting indented. 
2. It muſt be made to begin from the ma- _ begin from 
king, or day of the making of ſuch Leaſe. do of mall C 
3. If there be any old Leaſe in being at the 9/7 7.,/; muſ 
time of the making of ſuch Leaſe, it muſt ex- expire within ; 
pire, be ſurrendred or ended within a year after /*-7- 
the making of ſuch new Leaſe, and ſuch fur- Co.5.2 b., 
render muſt be abſolute, and not upon conditi- 
on: 
4- There muſt not be a double Leafe in be- Muſt wor be 
ing at one and the ſame time, the one for years, 4»uble Leaſe, 
and the other for Lives. 
5. Such Leaſe muſt be of Lands manurable Of what things 
or corporeal, which are neceflary to be lecter . ng Leaſe may 
G 4 ang 
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Coc5.3-2- and out of which a Rent may be reſerved , and 
More 778. not of things that lye meerly in Grant; as Fairs, 


—_—_ vel- Markets, T'ythes, Tolls,Franchiſes, Advowſons, 


H.z. Jac. B.R. QC. 
of Lands uſu- - 6. Such Leaſe muſt be of Lands, &c. which 


ally letten. have moſt commonly been letten to Farm; or 
occupied by the Farmers thereof for the more 
part of rwcnty years before the making of ſuch 
Leaſe : So if they have been: fo ler for eleven 
years within twenty years next before the 
making' of the new Leaſe , it ſuffices: And a 


letting to Farm by- Copy of Court-Roll , is a 


Co. 6.37.5” ſufficient letting to Farm within this Statute, to 
cnable the making of ſuch new Leaſe. 

The accuſtorzed +, "There mult be reſerved upon every ſuch 

Rent mite 62 TLeale, and payable during the Bee 1 9 

es thereof to the Leflor , his Succeſlors, &c. ſo 


much Farm or Rent as hath moſt accuſtomably 
been yielded and paid for the Land fo demiled 
within 25 years next before ſuch Leaſe made : 
So that it ſuthcerh, if the yearly Rent or Farm 
be referved, though Heriots and other cafual 
Services be omitted ; ſo if a greater Rent than 
Co.6.37b.*%. formerly be reſerved, it ſufficeth. Bur if the 
Leflor reſerve a leſs Rent than the ancient; du- 


Ibid. ring his life, and after the full Rent, yert it is 
Co.5.6.2., naught, bccauſe it mult be referved during the 
: whole term: Soit Lands ufually letten be de- 


miſled with any other Lands,&c. though a Rent 
Co.5.5.b.'. be reſerved that exceeds the value of thoſe Lands 


Vide Co.8. 70. ,.,, K Þ > cv aſe 3 
1-5" and the old Rent; yet fuch Leaſe is not good 


What Reſerva. gant the Succeſſor within this Law. But if 
tions are good, the Rent were tormerly reſerved to be paid at 
Co.5.37. b.. four ſeveral days, and by the new Leaſe be re- 
ſerved to be paid all atone, fo the whole Rent 
be reſerved yearly, it is well enough. 


If 


F 4 
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If -a Biſhop, &c. have two diſtinct Manors Trin. 26 Car.z; 
that have aciently been Jdemiſed together , and CB. Thrednee- 
one entire Rent reſerved for both Manors , and 0 ver{-Linam. 
theſe being out of Leaſe the Biſhop, &c. may 
demiſe them ſeverally, reſerving ſeveral. Rents 
amounting to the whole ratably; and theſe have 
been adjudged lately in the Common Pleas to 7:27 Car. in 
be good, and affirmed in Error in the Kings DO 
Bench; and by the ſame reaſon , if a Termor wh Rep. 
for life ſhould Leaſe part for years , and then p. 203. but im- 
ſurrender and accept a new Leaſe, rendring the perfetily re- 
ancient Rent, it would be a good Leaſe,tamen P**<4/deo 
inde quere, for of that part leaſed by the Ter- 7 
mor, there would be two Leaſes on foot roge- 
ther ; but if the new Leaſe were only of the 
Lands not demiſed by the Termor , then it 
ſeems good. - 

8. Laſtly , ſuch Leaſe muſt not be without Such Leaſe muſt 
impeachment of waſt, and therefore a Leaſe to % 5 withour 
one for life, remainder to another for life, remain- *2*=<hment of 
der to third for life is not good againſt the ©" 
Succeflor, though but for three Lives, becauſe 
the remainders make the preſent Tenants diſ- 
puniſhable for waſt for the time. 

Bur Parſons and Vicars beingexcepted in this ,, PEE 
enabling Law are left as they were atthe Com- ;;.5,, c.copred. 
mon Law ; ſo that they could make no Leaſe 
to bind the Succeſſor without the confirmation 


| of the Biſhop and Patron, till the Statute of 


1 3 Eliz. which we ſhall ſpeak of hereafter. 

But this ACt , as appears by what hath been 
ſaid, conferred a new power upon {ſingle Cor- 
porations;but did not in any thing reſtrain their 
ancient power in making long Leaſes and Ali « 
nations of their very Scites, Demeſnes,&c.with 
confirmations as aforeſaid, which was a great 


w_ pre» 
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prejudice ro the Church in you a means of 
Dilapidations, and a great hindrance of hoſpi- 
tality Ju Ta, DIY 
Co In the firſt year of Queen Elizabeth it was en- 
Mere ao act ed, Pt Gif: + -novh Feoff1 ments, Fines, 
B.)o,4re- andother Conveyances and Eftates fromibe fir(# 
Jiranea, day of that preſent Parliament to be had, made, 
| done or ſuffered by any Archbiſhop or Biſhop of a- 
ny Honours, Caitles, Maners, Lands,Tenements, 
or other Hereditaments, being part of the poſſeſ- 
ſions of bzs Archbiſhoprick or Biſhoprick,cr united, 
appertaining or belonging to any the ſame Arch- 
biſhopricks or nn, to any perſon or per- 
ſons, Bodies Politick or Incorporate ( other than 
the Queens Majeſty, her Heirs and Succeſſors) 
whereby any Eſtate or EFtates ſhould or might 
paſs from the [aid Archbiſhops or Biſhops, or any 
of them, other than for the term of 2,1 years,or 
three Lives, from any ſuch time as any ſuch 
Leaſe,Grant or Aſſurance ſhall begin,and where- 
upon the old accuſtomed yearly Rent or more 
tal be reſerved and payable yearly _ the 
ſaid term of 2.1 years, or three Lives,ſhall be ut- | 
terly yoid and of none effett to all intents , con- 
ſtruttions and purpoſes, any law, cuſtom , or u- 
ſage to the contrary thereof in any wiſe notwith- 
ſtanding. 
1 Jacobi c.3. Note, the exception, which gives , or rather 
| reſerves the power to grant, &c. to the Queen, 
Lagſe in _ &c. was made void by a Statute made 1 Fac. 
bur 104.41, And notealſo,that though this Statute enaQts, 
Smalwood ang T hat all Leaſes made in any other form ſhall be 
Sale verſ. le E- void and of none effect to all intents and pur- 
velq; Lich.&4- poſes ; yet it has been adjudged, that it is only 
lios. P.31 Elo. tg be intended as againſt the Succeflors,and that 


65 Co.3.59. 
1 Int 45.4. Leaſes made in other forms ſhall be good not- 


Cro.Jac.9s. with- 
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withſtanding againſt the party himſelf that 
makes them, and may be affirmed by the Suc- 
ceflor by the receipt of the Rent reſerved there- 


n. 
and note, this is a private Act of Parliament, 1 Eliz. A pris 
that muſt in all caſes be pleaded,and cannot be ** 48. 

iven in Evidence. yoay _ 

And note alſo , that though this Statute do G,,; £1.8 as 
not reſtrain demiſfing of any Lands not former- More 253, 
ly demiſed, yet it doesit by implication ; for the 
accuſtomable Rent muſt be reſerved, and un- 
leſs accuſtomable let , there cannot be an ac- 
cuſtomable Rent ; and Leaſes within this Sta- 
tute mult have all the reſtrictions in that of 32 
H. 8. before mentioned. - 

And it muſt be of things manurable, as hath gf 42: things 
becn faid,out of which a Rent may be reſerved ſuch Leaſes 
But ſome are of Opinion that T'ythes or things 92%) be made. 
not manurable may be demiſed for twenty one ©*5-34- 
years, becauſe an Action of Debt will lye up- 
on the Contra: And ſoit was adjudged, as a More 778. 
learned Serjeant at Law informed me, in the = Timothy 
caſe of the Precentor of Paxls about 197 Fac. Fogg Roy. - 
and that the Succeſſor ſhall have an Action of 
Debt upon this Contract , and is good within $,, ;j, caſe, 
the Statute of 32 H. 1. cap. 2.8. and I have feen Palmer 104. 
a Report of a Caſe in the 20 Fac. in the Com- | 
wor Pleas, that it was fo adjudged ; and ſee 
Leys Rep. 76. That Yelwerton, Williams, and 
Tanfield were of the ſame opinion that it was 
good for years. 

Upon this,Statute,and the former, it has been  Inft.4 5.8.7 
held, That Archbiſhops and Biſhops may with C97<wrenz 
confirmation of the Dean and Chapter make Ss 
concurrent Leaſes,that is,notwithſtanding there 
be a Leaſe in being for twenty ane years, they 


may 


GL 


More 66. 


1 Inſt.4 5.2. 


1 Inſt 45. 2. 


More 253. 
Cro. Eliz. 141. 


13 Eliz.cap.1 0. 
The reſtriFiwve 
Law againſt 


Leaſes of Deans, 


Prebenals,vyc. 
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may make a new Leaſe of the ſame Lands to/ 
another for twenty one years from the making 
thereof ; and this being confirmed as aforeſaid, 
ſhall bind the Succeſſor, the other things .being 
obſervedin it: But Sir Edward Coke excepts - 
the concurrent Leaſes, asto thoſe other things. 

And Sir Edward Coke is of opinion,that like 
concurrent Leaſes may be made by Deans,Pre- 
bends, &c. with confirmation : But ſome learn- 
ed men are not ſatished concerning concurrent 
Leaſes, becauie by theſe concurrent Leaſes the 
Succeflor loſes his remedy for his Rent by di- 
ſtreſs during the former term, and the Tenant 
may be inſolvent as to an Action of Debt : But 
a concurrent Leaſe for Lives is notgood, becauſe 
upon ſuch Leaſe the Leflor would have no re- 
medy for his Rent. 

The next reſtriftive Law is that of 143 E- 
liz. whereby it is enated , That from thence- 
forth all Leaſes, Gifts, Grants, Feoffments,Con« 
weyances or Eſtates to be made , bad, done or 
ſuffered by the Maſters and Fellows of any Col- 
ledge, Dean and Chapter of any Cathedral or 
Collegiate Church, Maſter or Guardian of any 
Hoſpital, Parſon, Vicar, or any other having a 
Spiritual or Eccleſiaſtical Liviug, or any Hou- 
ſes, Lands, Tythes, Tenements or other Heredi- 
taments, being any part of the Poſſeſſions of any 
ſuch Colledge, &c. or any wiſe appertaining or 
belonging to the ſamegor any of them,to any per- 
ſon or perſons bodies, &c. ( other than for the 
term of twenty one years, or three Lives, from ' 
the time as any ſuch Leaſe or Grant ſhall be 
made -or granted , whereupon the accuftomed 


yearly Rent or more ſhall be reſerved and papa: 


Co 


ble during the ſaid term ) ſhall be utterly void, 
The 
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The penning of this A&t,and that of 1 Eliz. Co.5.14.b.; 
before-mentioned being in effe&t the fame in 
ſubſtanee, the conſtruftion is the ſame in efte&; 
but in this At there was no faving of Grants 
to the King, and therefore this ACt being for 
the publick good , had reſtrained other Grants 
to him not warranted by this Statute, though 
1 Fac. cap. 3. had never been made. 

And here note, That as the Parſons and Vi- Parſons and V7- 
cars had not their power any wiſe enlarged by £975 7eſframed 
the Statute of 32. H. 8. So they had no re- 9 #7 £9: 
ſtriction upon them till this Act; but from 
henceforth they are reſtrained from making any 
Leaſe or Grants, other than fer - twenty one 
years or three Liyes , with the qualifications a- 
bovementioned in the Statutes, and ſuch Leaſes 
muſt be confirmed by the Patron and Ordinary, 
becauſe excepted iftthe inabling Statute of .32 
H. 8. before. 

And whereas after the making of this Statute, 

Heads of Colledges, Deans,Prebends,&c. might 
have made concurrent Leaſes, as well as Bi- 
ſhops might ; There is a Prowviſo in the Statute 
of 18 Eliz. 

That all Leaſes then after to be made by any 1s Eli. c.1r. 
the aforeſaid Eccleſiaſtical, Spiritual or Collegi- Noconcurrent 
ate Perſons, or others of any of their Eccleſiaſti- Le9/e,hut with. 


cal, ec. Lands, &c. whereof any former Leaſe oper Y fire 


for years is in being, and not expired,ſurrendred ,,. .,. 
or ended within three years next after the ma- 
king of any ſuch new Leaſe,ſhould be utterly woid, 
fruttrate and of none effect, any Law, &c. 

By this Provilo, it ſhould ſeem , the Purlia- 
ment was of opinion, that concurrent Leaſes 
might be made, but has by this Provilo ſo re- 
ſtrained them, that they cannot be made but 
within 
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within three years before the Determination of 
tbe former. 
Biſhops not in — But Biſhops are conceived not to be compre- 
thu AF. hended within this Proviſo, for though the 
words are general enough , yet the particulars 
mentioned before the general words being of an 
inferior rank , the general words cannot draw 
in the more worthy. 
which Bouds And there is a Proviſion in this ACt of 18 EL 
and Covenants That all Bonds and Covenants then after made 
ſhall be void. for the making or renewing of any Leaſe con- 
trary to the intent of that Statute,or of the Sta- 
tute of 13 Eliz.c.10. ſhould be utterly void. 
1x Eliz.c2o. {inthe 13th year of Queen Elizabeth there is 
Leaſes of Par- an Act of Parliament made, whereby it is en- 
fons to be woid acted , That, no Leaſe made after the 15th 
by Non-reſi- day of May following of any Benefice or Eccle- 
_ ſiaſtical Promotion with Cure of any part there- 
of, and not being impropriated, ſhould endure any 
longer, than while the Leſſor ſhould be ordinari- 
ly reſident and ſerving the Cure of ſuch Bene- 
fice without abſence above fourſcore days in any 
eb ans IT but that every ſuch Leaſe | ſo ſoon 
FRY «the ] 3 it, or any part thereof, ſhould come to any 
are repealed by poſleſſion above forbidden, or] immediately u 
14Eliz.c.11. 0 ſuch abſence ſhall ceaſe and be void, and the 
Incumbent ſo offending ſhall, &c. loſe one years 
profit of has ſaid Benefice to be diſtributed by the 
Ordinary to the Poor of the Pariſh. 
Charging Par- And by the ſame Statute it is further enacted, 
Sonages, vid. That all charging of ſuch Benefices with Cure 
then after with any penſion; or with any profit 
out of rhe [ame to be yielded or taken, other then 
Rents reſerved upon Leaſes, ſhould be void. 
Where a Parſon But where any Parſon ſbould be qualified ts 


may demiſe and hgre two Livings , be ile the one 
be Non-1efedcnt. | &* 2 | _— demiſe " "F 
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them, where he i not ordinarily reſident, to bis 
Curate only that ſhall there ſerve the Cure. And 
ſuch Leaſe ſhall endure no longer than during 
ſuch Curates reſidence without abſence above 
forty days in any one year. 

And by 14 Eliz. it isenaCted, That all Lea- 14 Elap.ti, 
ſes, Bonds, Promiſes and Covenants of and con- Leaſe:,Bonds 
cerning . Benefices and Eccleſiaftical Livings _ ON 
with cure to be made by any Curate , ſhall be of © © 
»0 other or better force, validity or continuance, 
than if the ſame had been made by the beneficed 


perſon himſelf, that ſhall demiſe the ſame to 


. ſuch Curate. 


And by the ſame Starute it is enacted , That Houſes, Incorpe. 
the reftriftiveStatute of 17 El.c.10.before,ſhall 7519n:,0c. how 
not extend to any Grant, Aſſurance or Leaſe of © be leaſed. 
any Houſes belonging to any the perſons,@& c.(in 
the ſaid Stat. of 13.) nor to any grounds to any 
ſuch houſes appertaining, &'c. in any City, Bo- 
rough, Town Corporate, or Market Town,or the 
Suburbs of any of them ; but that all ſuch hou- 
ſes and grounds may be granted, demiſed and 
aſſured, as they might have been before the mas- 
king of the ſaid Att, ſo always as ſuch howſe be 
not the Capital, or dwelling houſe uſed for the 
Habitation of the Parſons, &c. nor have above 
ten Acres to the ſame. 

Provided, That no Leaſe be made by virtue Not to leaſe in 
of this Act in reverſion, nor without reſerving 7*v"ſon. 
the accuſtomed yearly Rent at leaſt , nor for a 
longer term than for forty years at moſt,charg- 
ing the Leſſee with repairs, and no alienation 
in Fee, unleſs Lands of as good yearly walue be 
ſetled , ec. in lieu thereof. 


F'Ge ©Y "5000 Ch B tr 
T here is likewiſe another Proviſo in this Att, —_—__ _ 


That all Bonds, Contratts , Promiſes and Cove- miſe,where to 
nants be void. 


18 Eliz.c. 11. 


Every Pariſhio- 
ner may take 
advantage. 
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nants to be made for the ſuffering or permitting 
any perſon to enjoy any Benefice or Eccleſiaſtical 
Promotion with Cure, or to take the Profits or 
fruits thereof, other than ſuch Bonds and Cove- 
ants as ſhall be made for aſſurance of any Leaſe 
heretofore made, ſhall be of no other force than 
Leaſes made by the ſame perſon. 

And by another Statute made in the 18th 
year of the ſame Queen Eliz. it is enafted, That 
after complaint made to the Ordinary,and Sen- 
tence given apon any offence committed by the 
Incumbent againſt the Statute of 13 Eliz. c.20; 
whereby he ſhall or ought to loſe a years profit 
of his Benefice c.That then the Ordinary with- 
in two months after ſuch ſentence and reque#t 
made by the Churchwardens ofthe Pariſhqwhere, 
&c.or one of them ſhall grant the Sequeſtration 
of ſuch profits ts ſuch Inhabitant or Inhabitants 
within the ſame Pariſh,&c. as to him ſhall ſeem 
meer, 

And that upon default of the Ordinary, it 
ſhall be lawful for every Pariſhioner, &c. to re- 
tain,@c.his Tythes, and for the Churchwardens 
to enter upon the Glebe-land Rents and Dries 
of every ſuch Renefice to be imployed to the uſe of | 


the poorg&*c. until ſuch time as Sequeſtration 


ſhall be committed, by the Ordinary ; and then 


the' Churchwardens and Parilhioners to accompt 
to ſuch to whom the Sequeſtration ſhall be com- 
mitted, who is to employ the whole profits ac- 
cording to the Act, upon pain to forfeit the dou- 
ble value of the profits witholden , to be recc- 
wvered in the Eccleſiaſtical Court by the poor of 
the Pariſh. 

Having thus for the Readers fatisfa&tion gi- 
yen him an Abſtract of all the Statutes'concern- 


ing 
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ing the Leaſes of Eccleſiafticks of all kinds , [ 
ſhall briefly ſum them all up, and proceed to 
take a" view of ſuch other Statutes as the Par- 
ſons, Vicars, &c. are in any manner in danger 
of. | 
Upon the whole matter it appears,that Arch- 17ar Leaſe; 

biſhops and Biſhops may make Leatfes for twen- may be made by 

1 ty one years, or or one, two, or three Lives , B:/Iops and 

f with the qualifications before-mentioned with- * bbiſbegs. 

e 


a. of > > ot A 


out any Confirmations art all: And they may 
make concurrent Leaſes ſor twenty one years 
upon Leaſes for twenty one years _ the mas 
king, with confirmation of the Dean and Chap- 
- I fer, with ſuch qualificationas is atoreſaid,thoughy 
/ there be above three years in being of the old 
, Leaſe at the time of the making the new; and 
; where the Biſhop has two Chapters, there the 
; concurrent Leaſe muſt be confirmed by both 
3 Chapters; unleſs it be as it was in the Biſhop 
of Waterford's Caſe, which was thus : The Bi- 
7 ſhop of Waterford had long ago the Biſhoprick 
- | of Liſmore, and the Chapter united to that of 
s Waterford: And in all Grants made of the 
s | Lands belonging to Li/mere that Chapter only Co-12:71:2- 
f- || confirmed, andall Grants made of the Lands be 
; | anciently belonging to the Biſhoprick of Water- 
; fora, the Chapter of H/aterford only confrmed: 
t And becauſe the Union was not extant, all the 
j Judges held: the confirmation of the one in the 
: manner aforeſaid was good , for it ſhall be in- 
" tended, that it was fo provided for upon the 
4 conſolidation ; but otherwiſe all the Judges held, Dyer 282 p.26, 
f that both Chapters ought to have conhrmed. 
Burt if a Biſhop had two Chapters, and one of 1bid- 
I them ſurrenders , is ſuſpended or diſſolved, the 
- | confirmation of the other ſuffices: | 
by H There 


-. 
M.14& 15 El There is a Caſe in Mr. Juſtice Harpurs Re- 
ports, where the Caſe is put, That a Biſhop made 
a Leaſe dated-2 die-Maij, confirmed the third 


Harpurs Rep. 


T.SE|.More 66. 
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day, and ſealed the fourth day of 


a good Leaſe and well confirmed. 


But a confirmation by the Dean and Chapter 
M.14 & 15 EL. after the death of the Biſhop, comes too late by 
Catlyne, Suthcoate and Windham againſt Wray. 

Bur if a Biſhop make ſeveral concurrent Lea- 
ſes, and the latter is firſt confirmed, and after the 


Part, 


May,and held 


firſt is confirmed;in this Caſe the firſt Leaſe ſhall 
be preferred, becauſe nothing paſſes by theconfar- 
mation in point of Intereſt , but a meer conſent. 


T. 8 Jac. Scac. If a Biſhop make aGrant to the King, which 
—_— - is confirmed by the Dean and Chapter before 


Rolls 1.47 7-h. 


7. 


the Grant 1s inrolled, this is well enough. 
But note, 'That a Biſhop cannot make a con- 
Cro, El.141, Current Leaſe for lifethough upon a precedent 


More 253. Leaſe for years ; nor a concurrent Leaſe for 
years, where there is a Leaſe for life in being. . 
Leaſes by Deans, Deans, Prebendaries, Heads of Colledges,Ma- 


Prebends, Col. 


ledges, Oc. 


13 Eliz. cio, Ctive Statute of x3 -Eliz. makes them void, if 


ſters of Hoſpitals , and other Eccleſaſtical Per- 


ſons mentioned in the Statute of 14 Eliz.c. 10. 
may make Leaſes for 2.1 years,orany lefler num! 
ber of years,'or for one, two , or three Lives in 
poſlefſion, according to the qualifications above 
mentioned ; and rhey may make concurrent 
Leaſes as Biſhops may with confirmations ; but 
they muſt be within three years of the deter- 
18 Eliz.c. 10. mination of the former term by expiration, ſur- 
render, or otherwiſe : So that in this point the 


( Biſhop has the advantage. 


And though the enabling Statute of J2 H. 8, 
gives power to make Leaſes to hold trom the 
making, or day of the making ; yet the reſtri- 


they 
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they be not made to hold from the making,and 
not from the day of the making ; quod nota 4; 
But the Leaſes of Biſhops and Archbiſhops are 
notwithin that Act, but the ACt of prime of ths 
Queen, is, That all Leaſes ſhould be void,other 
than for 2.1 years or three Lives from the time 
of the commencement : Note the different pen- 


- nings. | 


And foraſmuch as all concurrent Leaſes of a- Concurrentt.oa. © 
ny Biſhop, Dean, Prebend and Archdcacon are /is, and who ix 
to be confirmed, it is convenient to let the Reas 79 ©/rm Les 
der know who is to confirm the ſame; therefore. Roth , 
for the Readers fatisfaction , he is to know that pqr, DEDe 
the Leaſes of Biſhops and Archbiſhops are to be. Dyer 22 1.p.18. 


' confirmed by the Dean and Chapter, or Deans 357-p-42. .. , 


and Chapters , if there be feveral Chapters: <> 528. 
Grants made by a Prebend are to be confirmed, yn : Kh 
by the Biſhop, Dean and Chapter : The Grants; 1/9 ave rg 
made by Deans are to be confirmed by the Bi-.confirm, Leaſes, 
ſhop and Chapter : The Grants made by the 
Archdeacon, by the Biſhop, Dean,and Chapter: 

The Grants of Parſons and Vicars , with their 

Patrons and Ordinaries : And Grants by the [n- 

cumbent of a Donative, by the Patron alone. 


Bur if a Parſon make a Leaſe. , which is con- | 


firmed by the Biſhop only, whois Patron, with- 


out the Deanand Chapter, which ought to have 
Joyned, it ſhall bind the Succeflor during, the 
lives of the Biſhop and Incumbent , although 
the Biſhop be 6447, Wn For oy 3 
But Grants by Parſons, Vicars, Prebends,&c. 
before induction or inſtallation, &c. although - 
confirmed, are not binding to the Succeſlor. 
\ But if the King be Patron of a Prebend , 


_ thenthe King and Dean and Chapter, and nx. 


the Biſhop, ought to confirm the Grant. 
| H 2 A 


IQO 


Co.s. $1. 2. 
Dyer 72.2.b. 
Cio.El. 472. 


Rolls 1.476. 
f.1.2. 


Rolls 1. 479. 


n-1. 


Rolls r. 480. 
n.2,3. 

Rolls 1. 420. 
N.4. 
Cro.Car.s8$2. 
Rolls 1. 480, 
ns. 

Cro. EL 4 20+. 
Co-'7.1 5.2, 
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A Leaſe made by a Prebendary, Parſon, Vi- 
car, &c.may be confirmed for part of the term, 
if it be for years, thatis, confirm the Land to the 
Leſſee for ſo many years of the term; but if the 
term be confhrmed "Þ part of the term, it were 


. abſurd and repugnant, and ſhould be good. 
e 


the whole term : And as ſuch Leaſe may be 
confirmed for part of the term, ſo it may be for 
part of the Land. | 

If a Parſon, &c. make a Grant, which is con- 
firmed by the Patron and Ordinary , and after 
be deprived ; yet the Grant is good. A Husband 
ſeized in the right of his Wife of an Advowſon, 
the Parſon makes a Leaſe warranted by the 
Statutes before-mentioned, and the Biſhop and 
Husband confirm it; this ſhall not bind the right 
of the Wite but during the Husbands life, but 
that the Succeſlor after his death will avoid it, 
that comes in by the Preſentation of the Witke. . 
So if Tenant in tail, being Patron, confirm the 
Grant of the Parſon with the Biſhop, this ſhall 
not bind the Incumbent of the Iflue in tail. 

If an Uſurper preſent, and confirm the Leaſe 
of his Incumbent with the Biſhop , and after is 
removed by Quare Impedit, &c. this ſhall not 
bind the Clerk of the true Patron. 

If the true Patron grantthe next Avoidance, | 
and then confirm the Grant of the Parſon,who 
after dies ; the Incumbent preſented by him that 
had the next Avoidance ſhall avoid the Leaſe , 
and his very entry upon the Leflee avoids the. 
Leafe for ever. 

If the Parſon makes a Leaſe to the Patron, 
which is confirmed by the Biſhop , this is not 
good ; bur if the Patron grants it over, it a 
mounts to a confirmation, - 
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If a Prebend, Parſon or Vicar make a Leaſe, Rolls 1.48 L.Þ t- 


, and the Biſhop being Patron, confirms it with- 


out the Dean and Chapter ; yet this ſhall bind 
the Biſhop and all the Prebends, Parſons, &c. 
which he ſhall Collate. 
If a Parſon had made a Leaſe for above 2.3 Cro.El.18. 
years before the Statutes of 13 and 14, Elis. 


- . which had been confirmed after, this had been 


good, and not within the reſtriction of thoſe 
Laws. 

If a Parſon Leaſes where there are two Pa- 1 Leon.2 3 3. 
trons, both ought to confirm as ſhould ſeem. Quzre. 

If the Patron and a ſucceeding Biſhop confirm Cro.Car.z 8. 
the Leaſe of the Parſon, it is good enough. 

A Prebend made a Leaſe,reciting that it was Dyer 196.p.z1, 
with the conſent of the Biſhop, who ſigned and Quzre. | 
ſealed the Leaſe to the Leflee, but was no par- 
ty to the Deed, quere it good. 

And having faid thus much of Confirmations, 
let us ſee, what Leaſes a Parſon or Vicar may 
make at this day, conſidering all the before- 
mentioned Statutes. 

And firſt, it is to be obſerved,-that at and by 7.e:{ by Par- 
the Common Law. a Parſon or Vicar might ſons and Vicar, 
have granted or charged his Glebe in F wn 
ple with the confirmation of the Patron and Bi- 
ſhop ; but being excepted out of the enabling 
Statute of 32 H. 8. he could never make any ;, 11.8. eg. 
Leaſe or Grant to bind their Succefſors, without 
ſuch confirmation ; then by the Statute of 13 \ x1. cap. 16. 
Eliz. Parſons and Vicars are reftrained: So 
that they cannot grant but for 1 1 years,or three 
Lives > the making of ſuch Leaſe, and not 
from the day of the making, as « before obſer- 
ved; and theſe Leaſes and Grants muſt bewith 
the confirmation of the Patron and Ordinary , 

H 3 with 


13 El.cap.20. 


Parſons Leaſes 
which 15 con- 
firmen,, and 
ayes. 


Cro. El.12 3. 
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with all the qualifications expreſſed in the be- 


- 
- 


ginning of this Chapter. | 

And it ſhould ſeem, they may make concur- 
rent Leafes, as Deans, Prebends , &c. may d6 
within three years of the end of the former 
Leaſes. : | 
{t has been a queſtion, Whether a Parſon or 
Vicar at this day can make any Leaſe at all to 
bind his Succeflor : for by the Statute of 13 
Eliz.. cap.20. it is enaCted, That Leaſes of Pars 
ſons, Vicars, &c. that have Cure of Souls, Vow 
endure no longer then they ſball be ordinarily re- 
fidemt and ſerve the Cure; and that if ſuch 
Parſon, &c. ſhall be abſent from their Cure a+ 
beve Bo days m one yeer , that then ſuch Leaſe 
(hall ceaſe and be void. Now when a Parſon 
dies, and Bo days incur, and this being a Law 
for the advancement of Religion and Hoſpite- 
lity, to avoid Dilapidations, it ſhall have an & 
quitable conſtruCtion for the preferring of thele 
ends; therefore ſome have held , that the death 
of the Parſon, Vicar, &c. after 85 days have 
1:curred from their deaths, ſhall make all their 
Leaſes and Grants void, though never ſo ſuffr 
ciently confirmed; and rely very much upon 
the Preamble of the Statute, which begins,T hat 
the Livings _—_ for EcclefiaFtical Mint 
ſters may not by corrupt and indirett dealings 
be transferred to other uſes, Be it enacted, Ot. 
Burt by theſe Leaſes it is apparent the profitsare 
converted to other uſes, &c. But others have 
held the contrary Opinion, becauſe ſuch abſence 
is not voluntary, but by the Att of God , and 
regularly theſe cannot be faid abſent that arenot 
in eſſe : And though Crook report Mott and 
Hales's Cafe adjudged in point that their Leaſes 


tl. 
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_ by death ; Yer More reporting the ſame More 270. a 
ſe, ſays, As to the matter in Law t e Judges | 
were druided two againſt two-, and that, the 
wdgment Was given upon @ miſrecital of the 
Statute. And this point, as I am informed,came Bayley verſus 
lately in queſtion, in the Kings Bench , and was Munnes. T. 2, 
adjudged that death doth not ayoid ſuch Leaſes. ©25-2-B-R. 
Ideo quere inde. __ E 
There is a quere in Dyer, W hether ſuch Lea- 14+, Parles's 
ſes ſhall be void upon 80 days abſence ab initio, Leaſes ſhall be 
or but from the time of abſence by 8o days;but 49/4 by New- 
it ſeems to me with ſome clearnefs, - that it ſhall "/4#**- 
only-be void from 80 days abſence, and not ab 
mitio. For firſt, the words of the Statute are, 
That ſuch Leaſe ſhall indure no longer than the 
Leſſor ſhall be ordinarily reſident, &c. So that 
till then it is to indure, and the Statute Cloſes , Dyer 1 77-P-31. 
that upon ſuch abſence the term ſhall ceaſe , 
which it could not do, if it had nor a being be- Quzre. 
fore ; for a thing cannot ceaſe to be , that has 
not been, | | | | 
. But another quare may be ſtarted in this Whether weid 
Caſe upon the reaſon in Lincoln Colledge Cale , 2g9inft the 
Whether ſuch Leaſe ſhall be void againſt the H_n _ Jp 
__ Incumbent that made it, or only againſt 527% * 
is Succeflors : But it ſeems to me with ſome 444 there has 
clearneſs, that the intent of the makers of this been ſome late 
AQ was to make ſuch Leaſe void againſt the 0p:n0ns, as 7 
Leflor himſelf upon ſuch abſence : For, as be- m__ _— G 
fore is ſaid, the Statute fays it ſhall indure no gar re 
longer, which is a term of limitation, and that g, Colleoge 


immediately upon ſuch abſence the Leaſe ſhall caſe. 


ceaſe and be yoid ; and it cannot ceaſe immedt» 
ately upon the abſence, and yet be goodduring 
the life of the Incumbent. But in the Caſe of 
Rewel werſus Hart, H. 4.3 Eliz.B.R.the Court 

H 4. held 


564 
Dyer 372-p.11. held the contrary, as my Reporter ſays. deg 


Quare. 


Dobbins verſus 7 


Gerrard, p 39. 
EI.B.R. 
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uare. 

If any Parſon, Vicar, 8c. be ſuſpended, inhi. 
bited or diſabled to ſerve the Cure by the ſpace. 
of 8o daysina year, this ſhall not make ſuch 
Leaſe void, for the not ſerving the Cure muſt 
be voluntary: And it has been held, that if a 
Parſon be. refgdent, and do not ſerve the Cure, 
or ſerve the Cure and be abſent by $o days, 
that in both theſe Caſes it will make ſuch Leaſe 
void. | 

Though this Statute upon 8o days abſence 
makes ſuch Leaſe void made by Parſons and Vi- 
cars, and ſays nothing of confirmation ; yet a 


* confirmation of the Patron and rang; in this 


St.28 H.8. C11. 
Þarſon Leaſes 
and reſigns. 


Caſe ſeems not to amend the matter; for if the 
Leaſe be void, the confirmation is of no a- 
vail. 

At the Common Law, if a Parſon, Vicar,G&e., 
had made a Leaſe and reſigned, the next Incum- 
bent might have entred immediately upon the 
Leflee ; but by a Statute made in the 28th year 
of H. 8. the Leſſee may hold on his term for ſix 
years, if the Parſon that made his Leaſe ſo long 
lroe, aud the term were made for 0 long time , 
but upon ſuch Leaſe there muſt be ſo much Rent 
reſerved within for? ſhillings as ſuch Benefice 
z valued at in the Kings Books. See the Sta- 
tute at large, 

Hnd by the ſame Statute, If a Parſon make 
a Leaſe and reſigns and dies, the Tenant ſhall 
hold cut his Leafe for the year that was commen- 
ced at the time of has death if the termwere to 
hawe had ſo Tong continuance , if the Parſon 
bad not dyed. But this ſeems only of fuch Lands 
as are ploughee, for the ſucceeding Parſon is to 
gn 60 rake * have 


| ſerved upon ſuch Leaſe, 
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have the Parſonage Houſe and Glebe which is 


not ſowed within' a month after he-is inducted, 
allowing a reaſonable deduCtion for the Rent re- 


- But in both Caſes the Lefſce muſt pay the re- 
ſerved Rent to the ſucceeding Incumbent, who 
is enabled to ſue or diſtrain for the ſame. 
- And ſuch Leaſe muſt be in writing under hand 
and ſeal, and not by parol. | 
But it ſhould ſeem the Statute of 1 3 Eliz.be- 13 Eliz.cap 20, 
fore has made this Law of no effect. 
And having now done with theſe Statutes,as 
to Leaſes, let us next conſider what Bonds, Co- 
venants, Promiſes, &c. are void within the Sta- 18 Eliz.cap.1t- 
tute of 18 Eliz. before-mentioned. 
Covenants, Bonds, &c. made for the enjoy- __ 69. 
ing Houſes within Cities, Corporations, &c.are 79" » 
= void within this Law ; for this Law makes _ - IE: 
no Bonds, Covenants, &c. void, which are not 
againſt the intent of this Statute, and the Sta- 
tute of I 3 Eliz. cap. 10. but Leaſes of Houſes 
and Lands in Cities, &c. by the Statute of 14 | } 
« Eliz.cap.11.are exempted out of 14 Eliz. cap. | 
10.and are not within the Statute of 18 Eliz. 
before. 
A Parſon made a Bond to refign upon re- More 641.”, 
queſt, and afterwards a Leaſe to, his Patron of 
part of the Glebe for twenty one years: In an 
Aftion brought upon this Bond,the Incumbent 
pleaded the Statute of 18 Eliz.and averred that 
this Bond. was made to ſecure this Leaſe,and to 
compel the Incumbent to relide , and adjudged 
a good Plea, and an apt averment. } 
A Parſon made a Leaſe, and in the Leaſe Cro.El. 489. 
covenanted not to be abſent by the ſpace of 8o Noy 66. 
days in any one year, and gave Bond for the 


Pety 


ok 


Olivers Caſe 
M.4 Jac.B.R. 


Quzre. 
Leaſes of Col. 
ledges,Hoſpitals 


13 Eliz. capao. 


Stat. 18 Eliz, 
Cap. 6. 
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rformance, and after became . Non-reſident: 
Fe 80 days, and reſolved that -the Bonds and 
Covenants were both void. _ 

A Parſon made a Leaſe, and covenanted nei- 
ther to do, or ſuffer to be done , any matter , 
whereby the Leaſe ſhould become void, and af- 
ter became Non-refident by the ſpace of 80 
days in a year, and this was held a Co- 
venant, and a Covenant that the P ſhould 
be re{ident was held not to be againſt this Law 
by Popham, Tanfield, and Clench againſt Willi- 
ams. Ideo quare. 

And having now done with- Leaſes to be 
made by Ecclefiaſticks of every kind,and having 
therein exceeded my bounds beyond Parſons 
and Vicars to all other Ecclefiaſticks, ſince the 
Leaſes of Colledges and Hoſpitals come in my 
way, I will give the Reader what fatisfaQion [I 
can concerning them : And as to them, 

It is to be obſerved, That they are not com- 
prehended in the enabling Statute of 32 H. 8. 
nor in any other Statute that I find till the re- 
ſtrictive Statute of 1 3 Eliz. whereby, amongſt , 
the reſt, the Maſters and Fellows of Col- 
ledges, and the Maſters and Guardians of Ho- 
ſpitals are diſabled to make any Grants er Con- 
veyances of any of their Poſleſſions, other than 
for twerty one years, or three Lives, from the 
making of ſuch Leaſe, and not from the day of 
the date, or from the date, as has been faid : 
And this muſt be of Lands uſually demiſed, and 
the accuſtomed Rent, ar more, muſt be reſerved 
with all theother qualifications mentioned in the 
beginning of this Chapter. 

But there is a reſtri&tion upon Colledges by 
the Statute of 18 El;z. that upon all Colledge 
Leaſes 
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| Leaſes, a third of the ancient Rent ſhall be 
reſerved in Wheat and Mault-, after the rate 
' of 65,and$ d. a Quarter Wheat , and 5 s.a 
Quarter Mault, to be delivered at the Colledg- - 
cs, and in defaulr of the delivery to pay for the 
Wheat and Barley,after the rate the beſt Wheat 
and Mault ſhall be fold the next Market-day 
before the Rent ſhould have. been paid, and for 
default of ſuch reſervation the Leale to be void; 
and the Markets that are to ſet the prices, are, 
Oxford for Oxford, Cambridge for Cambridge, 
Windſor for Eaton, WincheFter for Wincheſter. 

And by the Statute of 18. Eliz, they are ye- 18 Eliz.c.11. 
ſtrained to make any concurrent Leaſes till with- 
in three years of the end of the former terms that 
are in being. 

I ſhall now ſhew the Reader what things are 
demifable within theſe ſeveral Statutes, 2nd 
what Reſervations are good, and. in what caſe 
the Acceptance of Rent by the Succeflor will 
make a Leaſe good, that was voidable within ,,., Leaf 
theſe Laws, and the ſeveral qualifications men- j,,11 z, A 
tioned in the beginning of. this Chapter. 

One Small being poſlefled of the Manor of smalls caſc. 
Padingtops, by a Leaſe from a Biſhop for a term M. 4 Jac. B.R. 
of years, the Biſhop made a Leaſe to another Former in being, 
for three Lives, and before Livery the Tenant 
ſurrendred his former term, andit was held that 
the Surrender was made in due time, and the 
ſecond Leaſe good. 

A Prebend had uſually been leaſed ( except- CroJac.4 58. 
ing the Crab-trees) and that the Prebendary 3 Bullſtr.290. 
made a new Leaſe without excepting the Crab- pra ©. = 4 
. trees, reſerving the ancient Rent, with other |; ſe "_ 
due circumſtances, and this Leaſe was held void 
againſt the Succeſlor,by reaſon of the adding of 
the Crab-trees. It 
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Co.5.1 5.2. It hath been adjudged, That a Biſhop,Dean, 
Next avoidance &rc, cannot grant the next ' Avoidance of an 
nor denui] _ Advowſon, nor any Rent-charge out of the 
Co. 10-605 poſſcifions of the Church, but theſame is void 

within the reſtrictive As before-mentioned , 
though theſe cannot be ſaidany of thePoſleſſions 
of their,Churches. | 

Dayenant ver, And it hath been held, that where a Biſhop 

Eveſq; Salisbu- demiſed a ReCtory for Lives, and covenanted to 

M23 044- diſcharge, ſave harmleſs, and indempnific the | 

; Leflee, &c. from all Penſ1ons, Procurations , 
Subſidies, and from all other payments of any 
Sum of Mony, Demands and Duties whatſoever, 
ordinary or extraordinary, which ſhall be due 
and ifluing out of the Premiſles , that this Co- 
venant would not bind the Succeſſor , unleſs it 
had been in the ancient Leaſes : And the Lord 
Chief Juſtice Hale was of opinion, That ſuch 
Covenant, though it had been in former Leaſes, 
ſhould not bind the Succeſſor for the Royal 
Aid, or any new Charge by AC of Parlia- 

| ment. 

Co.10,5;.b., © Buta Biſhop may grant an acient Office with 
the ancient Fee (if it be a neceſſary Office for 
the life of the Officer.) But the Biſhops cannot 
grant ſuch Office to two, or in Reverſton: And 
a Biſhop cannot grant an Annuity, pro con/ilio 
impenſo & impendendo, to bind his Succeflor, 
though it be confirmed by the Dean and Chap- 


rer 


And it hath been reſolved that a Biſhop of 
late ercCtion may grant-an Office of neceſfity to 
onein polleſſion for life, with a reaſonable Fee. 

But theſe Grants muſt be all confirmed by the 
Dean, and Chapter, becauſe they are not good 
within the Statute of 32 H. 8. 


Burt 
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: But where Offices have anciently been grant- Co.1 0.62.4: 
ed in Reverſion , they may ſtill be granted in ©&®-Car.5 55, 
Reverſion with Confirmation. 

If a Biſhop grant an ancient Office with the xy.c, chiahen 
ancient Fee and more, and the Grant be entire, verſ. Freedlang, 
as where the ancient Fee was 5 Marks, and the Leycs Report. 
new 5 0. "tis void for all. But if it be ſeveral, 7*- 
as 5 Marks, and Paſturgge for two Horſes, it 
is good for the ancient Fee, and void for the 
other, per Hutton and Yelwerton werſas Crook 
and — wing T7 , 

If a Copyhold Eſcheator be forfeited, the. Bi- Collyns ana 
ſhop may grant it in Fee by Copy of Court- Jones's Caſe, 

Roll, notwithſtanding the Statute of x Eliz. 7 39 

It was alſo reſolved, That where an Arch- ©, ,. ... 
deacon made a Leaſe for three Lives warrant- Charges void, 
ed by the Statutes before-mentioned, and the 
Leſle granted a Rent:charge for an hun- 
dred years,which was confirmed by the Biſhop, 
Dean and Chapter , that notwithſtanding the 
ſame was void againſt the Succeſſor within the 
Statute of 1 3 Elz%. cap. 10. 

If a Writ of Annuity ſhould be brought a- 
gainſt a Parſon,&c. pretending the fame } 6 by 
Preſcription, and although the Parſon pray in 
aid of the Patron and Ordinary , and -upon a 
Plea pleaded by them, the Plaintiff obtains a 
Verdi&t and Judgment , and all this by pra- 
Ctice and fraud to charge the Glebe, it is void 
againſt the Succeſlor ; 4 theſe Statutes being 
made for the benefit of the Church, 'advance of 
Religion and Hoſpitality, and to avoid Dilapi- 
dations, ſhall always have a fayourable Con- 
ſtruftion. OX Fig | 

Itis regularly true,that where the Wife iſſue Acceprance of 


ii tail, or Succeflor accepts the Rent after the Rene, where is 


Co.s. I 4. b.*. 


19 Al.p.9. 


Dyer 235.p.4.2. 
F.N.B, 50.c 
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death of the- Husband,. Tenant in tail , or a 
Predeceffor upon a void Leaſemadeby the Huf- 
band, Tenant in tail or Predeceflor, that ſych 
Acceptance will not affirm the Leaſe : But this 
Rule muſt be underſtood of ſuch a Leaſe as is 
void jpſo fatto, without entry or any other Ce-, 
remony*; and therefore if a Parſon, Vicar or 
Prebend, &c. make a Leaſe not warrantable by 
the Statutes for twenty one years, rendring of 
Rent, and dyes, hereno Acceptance of Rent 
by the Succeſſor, &c: will athirm this Leaſe , 
becauſe the ſame was void without Entry or 0- 
ther Ceremony; bur if a Parſon, Vicar, or Pre- 
bend make a Leaſe not warrantable within the. 
before-mentioned Statutes for life or lives, reſer- 
ving Rent, and dye, and: the Succeſſor before 
entry accept the Rent; this. Leaſe ſhall bind 
him for the time ; for this being an Eſtate of 
Freehold, could not be yoid before entry. _ 

But if a Biſhop, Abbot or Prior, which have 
the Inheritance in Fees{1mple in them, make a 
Leaſe for lives or years not warranted by the. 
Statutes before-mentioned, not being abſolute 
void by their deaths, but only voidable by' the 
entry of the Succeflor , it the Succeflor accept 
the Rent, before Entry , | be; it for lives or 
years, he affirms the Leaſe for his life. 

If a Biſhop make a Leaſe not warranted by 
the Statutes, rendring Rent, and dye, and his” 
Succeflor appoints his Bayliff to colle& his 
Rents of that Manor , who amongſt the reſt 
receives the Rent reſerved upon this Demiſe, 
and accounts to the Biſhop's Succeflor for it ; 
this is a good Acceptance, and ſhall bind the 
Biſhop for his time, 


IJ 
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- So if a Parſon leaſe for life not warranted nor 11 E.3. F.Ab- 
confirmed, reſerving Rent, if his Succeſſor re. bot 9. S 
ceive Fealty of this Tenant upon-this Leaſe, he 09mg 


has thereby affirmed the Leaſe for his time: 
The like it will be, if the Succeffor bring an 
Action of waft. 


But if a-Biſhop make a Leaſe of T'ythes or 


other things not manurable for life or lives,ren- 
dring Rent, and dies, and his Succeflor accepts 
this Rent, it wilt not 'afhrm the Leaſe. 

Bur whether ſuch Acceptance upon a Leaſe 
for years of 'T'ythes , 8c. will bind the Succeſ- 
for, I muſt leave it a Quere , not finding that 
point any where reſolved. 
© T having now held the Reader long upon this 
ſubjeR, I ſhall now leave them 4 and proceed 


to examine, what | Leaſes: or Farrns they may 


with ſafety take, or not take. 


Cio.Jac. 173 


Quzre. 


- By a Statute made in the twenty firſt year of Stat. 21 11.8, 
King H. 8. it is amongſt other things enacted, cap.1 3. 


That no Spiritual Perſon ſhall in his own name, 


Manors, Lands, Tenements or Hereditaments, 
upon the penalty of ten pounds for every Month 
thor he holds the (ame ; nor by himſelf,nor any 
other, ſhall Pu Cattle, Corn, Lead, Tyn, Hydes, 
Leather, Tallow, Fiſh, Wool, Wood, or any man- 
ner of Vittuals or Merchandizes , to ſell again 


for gain, upon pain to forfeit the treble value of 


things ſo bought. 


Parſons, &xc. 
. m 
or in the name of any other, take to | ova any rims 


But a Spiritual Perſon may buy ſuch things 1171414 he may, 


for has own uſe, and if they do not fit him, he 


may ſell the ſame again; and ſowbere he hath 
not ſufficient Glebe, he may take Grounds for 
the maintenance of his Family. . 


Y And 
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Shall not farm And it u further enafted by the ſame Sta-. 


amothers Par- tute, That no Spiritual Perſon beneficed with 
Jenxges% Care of Souls, ſhall farm the Parſonage or Vi- 
carage of another to take any Rent or Profit out 
of ſuch Farm,upon the penalty of forty ſhilling: 
a week, and ten times the value of the Rent or 
. Profit he ſhall take out of ſuch Farm. 
Muſt not keey » And it us further enatted by the ſame Statute, 
6 "> That no Spiritual Perſon ſhall have or keep by 
gs. himſelf, or any other, any Tan-bouſe or Brew- 
houſe, other than for hs own Family,upon pain 
to forfeit ten pounds yer menſem. 

All which Penalties are given to the King 
and Informer,to be oak in any of bu Ma- 
feſties Courts of Record at Weſtminſter by Ai 
on of Debt, Bull, Plaint or Information, where- 
in no eſſoin, protetion, or wager of Law a to 
Cragg2verſis be admitted, &c. M. 4. Car. 1 Scaccario, It was 
Lawpley, M. 4 adjudged that a Spiritual Perſon, not beneficed, 
Car. was net within ths Statute, | 
5 Eliz. cap.9, By the Statute of 5 Eliz. there authority 
Where he may given to the Biſhop of the Dioceſs, Parſon,Vicar 
licenſe the eat- or Curate of the Pariſh to licence any ſick perſon 
ing of feſh.. to eat fleſh during his ſickneſs ; and if his ſick: 

neſs continue above eight days after the grant- 
ing of ſuch licenſe, then the ſame is to be regi- 
ſtred in the Church Book,@rc. and that licenſe 
70 endure during the ſickneſs, and no longer. 

And if any Parſon, Vicar or Curate grant a- 
ny licenſe to any perſon or perſons, other than 
juch as evidently appears to have need thereef 
G7 reaſon of FRY Parſon, Vicar or Canal 
that granted ſuch licenſe ſhall forfeit frue Mar 
for ouny ſuch licenſe mw T licenſe to be 
Void. 


Penalties how 
fo be recovered. 


In 


4 
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| In the 25th year of H. 8. there was a Sta- 
tute made againſt the exceſſive number of ſheep, 
wherein there is a Proviſo , That it might be 


£13 
Sheep. 
Stat.2s5 H. 8. 
Cap.1 3, 


lawful to all Spiritug} Perſons , and every of 


them, to keep fach and ſo many ſheep upon ther 
own Lands, and after ſuch form and manner , 
and not otherwiſe, as they might have done be- 


fore the making of the ſaid Att. | 
There are ſeveral Acts of Parliament for pu- 


. nfſhing incontinent Prieſts, which-though fince 


the bleſſed Reformation (I do not mean the laſt 
pretended Reformation, but that in the time of 
KF. 6. and Queen' Elizabeth) are become obſo- 
lete and uſeleſs: Yer ſince I have promiſed 
them all the Statutes they may fall in the dan- 


'_ gerof, theſe are not to be om:tted. Bur be- 


fore I come to thole particular Laws, I will beg 
the Readers pardon'for giving him a ſhort Hi- 
ſtorical account of the reſtriction of the Mar-, 
riage of Prieſts, which gave the occaſion of 
theſe Laws. - 

_ Bellarmine in his Diſputations endeavours to 
make the ſingle life of Prieſts to be ure Di- 
vino ; bur it not ſo, yet he goes about to prove 
that it has been cnjoyned by Canons as high as 
the Apoſtles time : And to that purpoſe vouch- 
es the Canons of the Apoſtles (which though 
they may be ancient, yet no rational man that 
peruſes them, will believe they were made by 
the Apoſtles, or very near their time) in which 
[muſk confeſs I tind a Canon that by implica- 
tion forbids Pricſts ro marry, but. not married 
men to be Prieſts ; and 'tis to this effeCt, Ex bis 
qui celibes in Cl!rum pervenerunt, jubemus, ut 
Lefbores tantum & cantores ( ſiwvelint) nupti- 
# contrahant, But if he had lookt a {ittle 
f back 


Intontinence. 


De Clericis, 
cap.1$. 19, 


Canon 15. 
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Canon 5, back in thoſe Canons he would have found a- 
Canons againſt pother manner of Prohibition in theſe words; 
x yy *3* Epiſcopus aut Presbyter, aut Diaconus, uxorem 

0 _ pratextu Religionis you abjicito :* (i ab» 

ficit, ſegregator 4 Communione , ſi perſeverat, 

deponitur. 'But however, it cannot be denied, 

bur there were ancient Canons againſt the mar- 

riage of Prieſts, but thoſe only forbids Prieſts to 

marry, but did not reſtrain married men from 

being Prieſts; and fo it continued for many 

hundred years after Chriſts time, and for ſome 

* Concil. Ancy- time they might have married * with the licence 
ran.Can.10- of the Biſhop; but never received or put in 
pradtice in England, though practiſed in Italy, 

France, &c. - but the Prieſts here married, till 

Anſelme Archbiſhop of Canterbury, a Burgun- 

dian, a powerful and buſie Prelate, in a Synod 

or National Council held at Weſtmin fer, made 

Hollingſhead a ſevere Canon againſt it ; but he meeting with 
3o.b.10. an obſtinate Clergy, that were unwilling to 
change their Wives for Concubines ('to ſpeak 

in the ſofteſt word) were not obedient: where- 

upon (as my Author tells me ) he called a ſe- 

cond Council in the ninth year of that King , 

where he made more ſevere Canons againſt the 

Hollingſheag married Clergy'in the preſence of the King and 
34- bio. Nobility, to give them greater Authority, 
which he proſecuted with great zeal , but did 

not live to effect what he defired. I do not 

find that his Succeſſor, Rodolphas, troubled him- 

ſelf much in this concern of the eight years that 

he governed the Church of Canterbury ; but 

his Succeſſor , William Corbet, followed the 

ſteps of An/e/me, who for this and his other 

good works, was Canonized a Saint at Rozme :, 

And inthe year x 126.called a Council or Con-' 

VOCALOn 


ba > w 


F Chap.1o. 
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Counſelloz, 
vocation - at Feftminſter againſt the married 
Prieſts, wherein one Fohn de Crema or Cres 
menſis the Popes Legate, ſent to manage this 
buſineſs, being a learned man , made an elo- 
quent Oration in ' commendation of Chaſtiry HovedeninH. 
and a fingle Life, and inveighed violently a- *74- 
gainſt the married Clergy; and as divers Au- =—_ WA 
thors of good credit affirm , the great Orator By. Godwyns 
was the ſame night taken in bed with a wo Caral, of Biſh. 
man, which made him to return with ſhame c- 83. Mar. Paris. 
nough howloever, as Biſhop Godwyn tells us, XX. agrees | 
that in that Convocation the Canons were re- 77% Hoveden, 
newed againſt the married Clergy; but the Arch- 222% Red. 
, + nds. EY3C | ipſe cum die illa 
biſhop finding himlelf roo 'weak to deal with fo Corpus Chriſt; 
ſtubborna Clergy, commended the care of this coſccraſſer poſt 
buſineſs to the King, who taking advantage of %Pe79”» fuit 
the Canons, ſqueezed fome mony out of the PRs rg ; 
married Clergy by way of Commutation. I ;(; te 
findno more of this matter, till afccr the death negari vn po- 
both of this Archbiſhop and H. x. But I find *ef, dum mag- 
there was a Convocation held at London , De- 7 4ecus in 
cemb. 12. 1138. by the command of Alber: apr gg 
Cardinal, Biſhop of Ho#ia, where this natrer «,;, 
was again violently proſecuted ; and I hind no Goodwin 84. 
more after of it till in a Convocation or Coun- Fullers. Eccl, 
cil held'under Rich. Wetherſhead Archbiſhop of F**-27-- 
Canterbury, 1229. in which it is decreed, Quz 
autem in Subdiaconatu vel ſupra ad matrimo- Lindw.Siqui 
nium convolaverint, mulieres renitentes & in- C!e7:c:. 
relinquant. Burt itſhould ſeem, notwith- 
Nagiding all this perſecution, that for ſome years 
afer ſome married men held their Livings: Fcr 
ina Synod or Council held by Orho the Pope's 
tate at St.Pauls in London,in the year 12.37, 
there is a Canon to this effect , Innoruir nobs g o,,, Þ, vor 4. 
pluribus referentibr:s fide dignis,quod multi pros tis a benefitii 
I z pri aHovendit, 
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prize ſalutis immemores , Matrimonus contra- 

_ ffis, clandeſtine retinere cum uxoribus Eccleſias, 
& Eccleſiaftica Beneficia adipiſci de novo, & 
premevert ad ſacros Ordines contra ſtatuta ſa- 
crorum Canonum, non-formidant, &c. And then 
proceeds, Qued {i repertum fuerit aliquos taliter 
contraxiſſe, ab Eccleſiis & Eccleſiatticis Bene-. 
ficiis (quibus tam eos quam quoſlibet alios uxo- 
ratos fore decernimus ipſo jure privatos ) remo- 
veantur omnino, &Cc. 

This Nail being thus at length driven to the 
head, the Secular Clergy lay about 3oo yeats 
under this Bondage, and though if they would 
be at the coſt they might have Diſpenſations to 
keep Concubines, yet for the credit of his Holi- 
neſs, there was great care taken they ſhould 
not do it publickly, or ſcandalouſly: To which 

\ purpoſe there is a Canon in the ſame Council I 

Cap. d Concu- laſt mentioned, to this effe&t, Statuimns,& ſtar 

bin.5Clcricerum tuendo precipimus, ut ubi Clerici, & maxime in 

CONT ſacris ordinibus conſtituti, qui in domibus ſuis 

Canns avaing © «lienis detinent publice Concubinas , eas & ſe 

IEP Ole prorſ/us removeant infra men{em,@ illas wel a- 
lias de catero nullatenis detenturi, &Cc. 

There was another Canon much like this , 
made in another Council held under Stephen 
Langton Archbiſhop of Canterbury at Oxford, 

Cap. Clericalis not long before, in the year 1222. to this cf- 
ec tet, Quod Clerici Beneficiati aut in ſacris or- 
" dinibus conſtituti in Hoſpitits ſuis publice tentre 
Concubinas neon audeant, nec etiam alibi cihn 
ſcandalo acceſſum publicum non habeant ad eay. 
' So that it appears clearly by theſe Canons, 

that Clerks were not in thoſe days poſitivel 

and abfoiutely forbidden to keep Concubines ; 


but ic muſt not be done publice nec cums ſeam 
| dalo, 


© 6. OO 
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dale, . nor mult they have publicum acceſſum. 

And it appears by the centum gravimina , Diſpenſations 
that were preſented to the Pope about the year for Concubinage 
I 188: by the German Princes, that it was one _ H. by my 
of the grievances of that Nation, that the Pope mY —— 
rmitted Clerks, Religious and Secular Perſons hk * 
to live publickly with their Harlots , and get Art.g1. 
Children; and that in moſt places the Biſhops 

and their Officials not only tolerated Concubi- 


nage upon paying mony in the more diflolute 


| fort of Monks, but alſo exated it of the moit 


Continent, ſaying , It was then at their choice 
whether they would have them or 119. 

So upon the whole matter, it ſeems, it was ,..... 
no ce in a Clergy-man, that had a diſpen- pee Lo. = 
ſation to keep a Concubine privately in a nook 
without ſcandal, and go to her in the dark ; but 
to keep a Wife of his own was a fin againſt the 
Holy Ghoſt, he muſt be deprived , he muſt be 
depoſed. And therefore I cannot blame the 
German and French Laity , that they were ſo Py 133- p11. 
ſolicitous in the Council of Trent to have their = OI b 
Prieſts married , being loath, as ſhould ſeem, , Lenefiii E 
to truſt their Wives and Daughters at Confeſ- amovendis, ubi 
fon with Prieſts that had not Wives of their /#pr3. 
own. And it was no lefs a religious than pru- 
dent expreſſion of Pope Pizs the Second, T hat 
though there were many weighty Reaſons why 
Prieſts ſhould. be reftrained from Marriage, yet 
the Reaſons for reftoring them their Wives 
were the more weighty. 

I would not have the Reader to think, that [ 
ſpeak this to reproach the Church of Rome with | 
this matter, as any of the allowed Doctrines of 
that Church ; for I know there is many very 
ſevere Canons againſt the Incontinence of 


I 3 Priclts, 
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- Priefts, and not fo only, but that forbids them 
to keep any Women in their Houſes, but Mo- 
thers, Siſters, and other near Relations,to avoid 
ſcandal and temptations, But I write this to 
ſhew the corruption of the Court of Rowe, for 
whilſt the Pope has power to diſpence with the | 
Canons of the Church , mony will make the 

beſt ineffectual there. | 

1 H-7-cap.4. Having given the Reader this Hiſtorical ac- 
Sroruterhat the count concerning the reſtraint of the marriage 


Ly more of Prieſts, and the ſucceſs of it, I will in the 

fos Incontinence. NEXT place ſhew what AQts of Parliament have 
been made relating to this matter , and which 
are in force at this day, 

In the firſt year of H. 7. there was an AQ 
made , That it ſhould be lawful ta all, Archbti- 
ſhops and Biſhops, and cther Ordinaries, having 
Epiſcopal Furiſdition, to puniſh and chaſtizy 
ſuch Prieſts and Clerks and Religious men,being 
within the bounds of their Furiſdiftion , that 
ſhculd be convitted before them,by Examination 
and other lawful Proofs requiſite by the Law of 
the Church, of Avowtry, Fornication, and In- 
ceft, or any other fleſhly Incontinency, by com- 
mitting them to Ward and Priſon, there to a- 

 bide for ſuch time as ſhall be thought to their 
diſcretions convenient for the quality and quan- 
7: ers a Ca- Tity of their Treſpaſs. And that none of the 
mm world not ſaid Archbiſhops, &c. be thereof chargeable, of, 
iuſtifie an Im- to, or upon any Ation, or falſe or wrongful 
projoument. Tmpriſonments,but that they be utterly thereof 
diſcharged in any of the Caſes aforeſaid, by wire 

tue of this AF. 
31H.2.cap.14. This Law, for ought I know, ſtands till in 


Mae Felon) ?0 force: But there was a ſevere Law made in the 


21th of H. 8. whereby it was made Felony for 
a 


uſe their own 
Wives, 


Chap.zo. © Counſelſo:, 


8 Prieft carnally to uſe a Woman to whom he 
bad been married or contratted ;, or if be kept 
company or familiarity with ber,or if any Prieſt 
kept a Concubine, as by paying for her board , 
maintaining her with mony , or other gifts 
or-means, to the evil example of others,he ſhould 
forfeit all his Goods, Chattels , and Spiritual 
Promotions, and be put in Priſon for the firſt 
offence, and the ſecond offence to be Felony. 

But this ſeeming too ſevere,was the next year 
repealed, and it was enacted, T hat ſuch Offen- 
der ſhould for the firſt offence loſe all his Goods, 
Chattels and Debts, and loſe the profits of all 
bis Eccleſiaſtical Promotions ; but one for his 
life, for the ſecond Offence to forfeit his Goods, 
Chatrels and Debts, and the profits of all his 
Lands, and of all his Spiritual | th Pro- 
motions and Dignities for his life. And forthe 
third Offence ſhould make the like forfeiture , 
and be Impriſoned during life, 

By an Act of Parliament made in the 2 1 of 31 H.8.c.1 4. 
H. 8. which is commonly called the A&t of the Phe fix 4rricles 
fix bloody Articles, by the third Article it was _— R _ A 
declared, That Prieſts after they bave received \,; fe INE 
Orders, might not marry , and to affirm the 
contrary thereof, was made Hereſie and Trea- 
ſon by that At : Bur this bloody ACt was re- 
pealed by 1 E. 6. cap. 12. 

By the Statute of 2 and 3 Ed. 6. cap. 21. 41! rows a+ 


32 H. 8. c.14. 
mit iga ted. 


all Laws, Statutes, Canons, Ordinances, and gainft marri- 


Conſtitutions made againſt} the Marriage of 98e of Prieſts 
Prieits are made null and woid. made void. 
And by another Statute made the hfth and ,;12.., legiti. 
ſixth of E. 6. cap. 1%. it is adjugged and decla- ye, 
red, That the marriage of Prieſts is lawful, 
and legitimates their Children, and makes them 
I 4 capable 
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capable to endow their Wives,and to be Tenants 
by the Curteſie. But theſe Laws were repealed 
- by the Statute of 1 Mari cap. t. 

1 Jac. cap. 25... However it came to paſs, I know not,but for | 
ought I can find, theſe Atts lay repealed all 
Queen Elizabeth's time, G11 1 Jac. then the lat- " 
ter Att was revived and made perpetual , and 
their Children made legitimate. | | 

So that upon the whole matter , all Ads of | 

Parliament, Canons , Conſtitutions , &c. that | 
reſtrain the marriaze of Prieſts, or thar illegiti- 
mate their Children, are made null and void ; 
but the Canons and Acts of Parliament that pu- 
niſh their Incontinency ſtand in force. Next 
let us fee what Priviledge the Clergy have right 
to at this day. 


_ _ _ pm — 
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CHAP.- XL 


The Eleventh Chapter ſhews what Pri- 
 waledges belong tothe Clergy at this 
day by the Cummon and Statute 
Laws of this Realm, and likewiſe 


by the Laws Eccleſaaſtical. 


5 | hea re . 
ht Gy Hz Laws of this Realm have allowed the 
2 Inft.z* 62.5... Clergy in Holy Orders many great Privi- 
4: ledges : Firſt,: In their Perſons , they are not 
May net ve Of- compcllable to ſerve in azy Temporal Office , 


. , ba # —_ 
feers tempor. 45 $1:riff, Conſtable, Overſcer of the Poor,efc. 
5h 3 >3* Neither can they be preſt to ſerve in the Wars ; 
1 Ro2.C.I5. KY J) Pp 2 


Muſs net be ay. neither may they be arreſted in the Church or 


reſted im © Church-yard, Wien they are attendant on Di- 
Courch or wine Service, upon pain of Impri 4 
| ; ices ain of Impriſonment, an 
Church-yard. Py | P " . | 


ranſom 


'Y ; Chap.11. Counſelloz. | 
ranſom at the Kings Pleaſure, and likewiſe to 


make agreement with the. party. 


And by a Statute made 1 Marie, it is ens 1 Marie Seſſ'2, 


acted, CaP« 3» 
That if any, Perſon, &c. of their own Pow- Muſt 


"er and Authority at any time, &c. ſhall or do furbed 


willingly or of purpoſe, by open and overt word, 
fatt, att or deed, maliciouſly or contemptuouſly 
mole#t, let, ditturb, wex or trouble, or by auy 
other unlawful way or means diſquiet or mi(- 
uſe any Preacher or Preachers , Sn licenſed , 
allowed, or authorized to preach by the Queen, 
or by any Archbiſhop or Biſhop of this Realm, or 
by any other lawful Ordinary, or by either of the 
Univerſitics, &c. or ctherwiſe lawfully auths- 
rized or charged by reaſon of his or their Cure , 
Benefice, or other Spiritual Promotion or Charge, . 
in any of his or their Sermon or Collation in a- 
ny Church, Chappel, or Church-yard, or in other 
place appointed to be preached in. - 

Or if any Perſon, &c. ſhall maliciouſly, wil- 
lingly or of purpoſe, moleſt, let, difturb, wex, 
diſquiet, or otherwiſe trouble any Parſon, Vicar, 
Pariſh-Prieſt or Curate, &c. ſaying,doing,ſing- 
mg, miniſtring or celebrating Maſs , or other 
Drvine Service, Sacraments , Ec. that at any 
time then after ſhall be allowed, ſet forth or au- 
thorized by the Queens Majeſty. 

That the Offender upon Convittion beforetwo 
Tuſtices of the Peace, ſhall by them be commit- 
ted to the Goal without bail or mainprize for 
three months, and after to the next Quarter 
Seſſions ; where if he repent and be reconciled, 
then to be diſcharged of his Impriſonment , 
finding Sureties for bis good behavicur;and if be 
fail therein, to be continued till the next Quar- 


ter Seſſions, $ This 


or preaching- 
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This Aft, though made in the time of Pc 
pery, is ſtill in force, and may be executed ups 
on ſuch as diſturb the preſent Miniſters, Parſong, 
Vicars and Curates, &c. And though it refer to 
ſuch Church-Service as then after ſhould be 
{led by the Queen , yet I concerve it extends 

to her Succeſſors ; and a ſettlement by At of 
Parliament is a ſettlement by the King in the 
moſt ſuperlative manner. And the late ACt for 
Uniformity declares and enacts , That all for. 
14 Car.2.c.4 mer Atts for Uniformity of Common Prayer 
ſhall be of force, and extend ta the Book of 

Common Prayer. 
Muſt not be ar- The Bodies of Clergy-men cannot be arreſt 
reſted. ed upon any Capias ſued forth upon any Stw 
rute-Staple or Statute-Merchant ; for the Pro 
 cefs's are made out conditionally Sz Laicus fur 
rit : And if the Sheriff, or any other Officer, 
arre{t a Clergy-man upon any ſuch conditional 
Proceſs, I conceive an ACtion of falſe Impre 
» la. 4 ſonment lies againſt him that does it, or he may 
Regiſt.147. havea ſpecial Superſedeas out of the Chancery, 


| (that is, the Curſ#ors Office.) 
Priviledge in And every Parſon , Vicar , &c. is by the 


their Goods. [ 
Regiſt260.4 Common Laws of England tree from the pay 


.y, ment of Tolls in all Fairs and Markets,not on- 
ITY ly for all the Goods and Merchandizes gotten 
upon their Church-Livings , but alſo - for all 
Goods and Merchandizes by them brought to 
be ſpent upon their ReCtories and Churctr 

Livings. 
Pont #ge, And they are quit of Pontage, Murage, and 
NR other like Charges; and if they be diſtrained 
for any of theſe,they may have a Writ out ofthe 
* Chancery, as aforeſaid, made of courſe without 
petition or motion , under the great Seal of 
England, 


ST TEetreEt 55 mw. 


'Thep.xr.  Connſelloy, """ 


Enpland, direQted to the party that diſtrains or 
diturbs them for any of theſe things, command- 
ing them to defiſt : And if ſuch Writ be not 
-obeyed, the Curlitor of courſewill make out an 
alias and pluries ; and if none of thoſe will be 


obeyed, an Attachment to arreſt the party and 


; &etain him till he obey: And this Writ is called 


's Writ De efſendi quierum de Toloneo,which you Regit.2504.. - 
may ſee in the Regiſter or in the Natura Bre- F.N.B.2 2 7.4 
UIu78. | 

They are not bound to appear or do Suit at Not bound to 
the Sherifts Turn, orany Leet or Law-day ; *?pear at Leets 


\ andif they ſhall be diſtrained fo to do , they 27 $551 


; . X # Turn. 
Tay have a Writ of courſe in the Chancery di- gegift.Or, 175. 


reed to the Lord of the Leet , commanding a. 
him to forbear diſtraining them for any ſuch FN.B. 1 66. <. 
cauſe, with like Proceſs as in the laſt for his 
contempt. 
And by the Statute of Circumſpette Agatis, grar.ts 8. 1. 
it is enacted, De wiolenta etiam manuum inje- 2Inſt.491,492, 
Hone in Clericum, & in cauſa defamations 493- 
Placitum tenebitur in Curia Chriſtianitatzs , 
dummodo ad correfionem peccati agatur ; & 
von petatur pecunia. 
And if a Clergy-man have Lands by the Regiſt.Orig, 


. Tenure of which he is ſubje& to be Bailiff , 237-9. 


. F.N.B. 175.b. 
Reave or Beadle , and be choſen into any ſuch \, * *, os 


Office by reaſon thereofhe has a Curſory Writ j;#;, Raves , 
out of the Chancery to diſcharge himſelf. '&c. 

So if the Sherift or Colle&or of the Tenths Regiſt Orig. 
or Fifteens will diſturb them in the Lands be- » i - p 
longing to their Churches, &c. they may have \; Hort 
the like Writ for their diſcharge, and like Pro- Purbed by Col- 
ceſs for diſobeying of it » it / Upra. leFor of Tenths. 

But it hath been held, That T'ythes may be Harwood verſus 
extended upon an 'Elegit for the Debt of the Paiye. 24. Car. 

- Parſon, 1, B.R. per B. 


* 


ven by a Statute in which T'ythes arc not ex 

 cepred, it will draw in Tythes. | 
2 Inſt. 633; _ Anciently if a Clergy-man had been convi 
634, 635- Cted of any Murder, Robbery, Burglary, &c. 
The priviledge he was upon the demand of his Ordinary to be 


of Clerzy im qelivered over to him , where he was to make 
erimzunl Caſes. h 


Fe —_— pro cleſiaſtical Laws ; and if he cleared himſelf, he 


furs criminibus WAs acquit * without any regard to his Conyj- 
detent, gloT. Etion at Common Law ; but if they adjudged 
verb. pr9con- him guilty, then he was to be degraded and 
_— ho. kept in Priſon: And this was confirmed to them 
Malbr.c.27. Þy ſeveral Acts of Parliament. But this privi- 
25 E. 3.@p. 4 ledge was never allowed to them in this King- 
and 5. cam in Treaſon, Petit Treaſon, or Sacriledge, 
4 — 2466S And a Delinquent might have had his Clergy 
4 T:70P-'3* ad infinitum till the Statute of 4. H. 7. And 
though this priviledge of the Clergy be taken 
totally away in many caſes by ſeveral Statutes, 
and in other caſes Lay-men have it in common 
with the Clergy, it they can read as a Clergy- 
man ; and though the delivery of them over to 
theOrdinary be totally aboliſhed;yet theClergy 
that zre in holy Orders at this day, retain ſome 
of their ancient priyiledges , which the Lay- 

men are not capable of. 
Co.s .50. For if a Clerk in Holy Orders be convicted 
Bro.Corone2 11. (that is found guilty by the Petit Jury) of a 
xy *3/+ Crime for which the benefit of the Clergy is 
2+ allowable; at this day he ſhall .not upon the 
allowance thereof be burned in the hand ( as a 


Lay-man ſhall) upon the producing of his Or- 


ders; and if he have not them with him , the 
Court may, ex gratia, give him time to pro- 
duce them till any other Aſfize or Seſſions. 
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Parſon, quod mirum : But the Elegit being gi 


is Purgation according to the Rulesof the Ec- 


And 


” -_— 
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And a Clerk in Holy Orders, at this day, Stat.4 H. 7.13 
TY ſhall have his Clergy ad infinitum, from time to up un 
time, which no Lay-man can have above once. * =O P12 

The Goods of Clergy-men were by ſeveral $2. ; Et: 
Statutes exempted and freed from the Kings 14 E.3. c.r. 

reyance; but his Majeſty having by A@ of 18 E.3. c.4- 

Parliament graciouſly releaſed this duty, the * <3: 


Purveyance. 


Vie 
CC, 
be 
” 
CY Laity hath the ſame priviledge. 
he A Clergy-man fhall not be amerced the > Int. 627, 
"I higher in reſpe& of his Church-Living or Be- Not amerced for 
ed mnefice. _ . the Church. 
dB Nor ſhall any Execution be executed upon Ria FA 
I the Goods of his Church , nor any Diſtreſs ta- , $5, * 6 
"FI ken in the ancient Fee thereof ; but otherwiſe F.N.B.2 9. 
5 Wl it is of Lands of late purchaſe : And if he fear No execution 
© any fuch thing , he may- have a ProteCtion in To the Goody 
4 Chancery cum clauſula, (Quia nolumus.) of the Churches 
| If an Action of Trefpats, Debt, Account or , 1,6 s 
1 other Action, wherein Proceſs of Capias lies, No Capias a- 
* I be brought againſt a Clerk in Holy-Orders,and gainft aClerk. 
YI the Sheriff upon the Original return that the 9E- 3-30. | 
Defendant is Clericars Beneficiatus nullum ha- ** E-3-44- 
bens Laicum feodum ubi ſummoniri pote#t ; in 
this caſe the Plaintiff cannot have a Capias to 
arreſt his body, but a Writ to the Biſhop to 
compel him to appear. «Ee 

And by a Statute made in the fiftieth year of 50 E. 3. c:5. 


4 7 2. itis recited , That as well divers Prieſts 
* iN bearing the ſweet Body of our Lord Feſus Chriſt J 
BY to ſick people, and their Clerks with them , as 
iN &herwiſe divers other perſons of Holy Charch , 
* Bl bil} they attend to Divine Services,jn Church- 
a 07 Church-yards, and other places dedicated to 
Il God, be- ſundry times taken and arreFted by 


Authority Royal , and commandment of other 
Temporal Lords, in offence of God and Holy 
FR Church, 
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Church, and alſo in diſturbance of ſuch Divine 
Services : The King wills , and grants, and 
defends upon grievous forfeiture , that none dy. 
the ſame. from henceforth; ſo as colluſion or 
feigned cauſe be not found in any of the ſaid 
perſons of Holy Church in tha behalf. 7 
1 R.2.cap.15. Inthehirſt year of R. 2. there was another 
Statute made to the like effet, with this added; 
That the party convitted ſhould be impriſoned , 
ranſomed, and made agree with the party (& 
arreſted. | 
Co.12.106*,, So that if any Parſon, Vicar , or Prieſt be lſ | 
arreſted in going, ſtaying, or returning to: da ll * 
Divine Service according'to his. duty, , he may 
have an ACtion upon this Statute, and. recover 
Damages, and have the party fined and'im 
ſoned that made the Arreſt; and'the Clerk that 
is aſſiſtant may have the benefit of theſe Laws. * 
Priviladee of And note, That all the Priviledges of the 
+ Cle in. Church of England are confirmed by the ancis 
e Clergy con 
firmed by ſeve. Ent and good Statute of Magna Charta : And 
#olParliaments. ſo they were for the moſt part at the opening of: 
every other Parliament after, rillthe beginnings 
of the Reign of H.5. How it began then to be! 
diſcontinued by the negligence of the Clergy y. 
or for what other cauſe, I know. not. - | 
And ſo baving thus briefly mentioned many 
of the priviledges of the Clergy, whereof the! 
Common Law takes notice, and to which they: 
have right at this day , by the Laws and Star 
tutes of this Realm, next I will ſhew the Rex 
der what Priviledges they pretend unto, at, at 
Chap, Item fta- by the Carnor and Civil Law, which Mr.Ls 
rvimus verb, 260d reckons up in fourteen particulars : 
Clericaliprivi- Primo, in hoc quod non conveniantur coramt. 


* Tegio. Concil.A- TuJice ſeculari; Vide Concil: Agathi Lo 


gatha.cap.2 3. 


$4 


Do, 


a—Q- > > >< x 
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| 
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But this Priviledge has not been allowed to 


' them here in England, and this was reſolved in 


the 7th year of H. 8. in the caſe of one Dr:Her- 


fy, Chancellour of the Biſhop of Lawdon, of xc1w; 
which caſe, for the rarity, I will give the Rea &c. 


der a brief account , and it was thus : 
One John Hunn a: Merchant of Londan,had 
oſecuted Horſey in. 4 Premunire , whereupon 
Horkey cauſed Hunn to be arreſted for ſuſpicion 
of Hereſia., and committed him to Lollards 
Tower, being the Biſhap of London's Priſon, 
and in a morning ſoon after the Priſoner Hunn 
was found dead and hanged in Priſon , and it 
was given forth, that he had hanged himſelf 
in bis. girdle; but notwithſtanding it was belie- 
wed, that Horſey andthe Goaler had murder- 
ed him. This coming to the Goalers ear,he took 
ſanktuary at Weſtminſter ; upon which, and 0- 
ther great Circumſtances, Horley and the Gao- 
ler were by s Coroners Inque#t in London, wp- 
on view of the Bady, found guity of the mur- 
ther; and Horley, as ſhould ſeem, being-in Or- 
ders, (1 dare not ſay Holy) ſtood upon this Pri- 
viledge, not to be tried before Temporal Judg- 
&. And this being a Diſpute between the Kings 
Prerogativve and the Priviledge of the Church, 
the King at requeſt of the Temporal Lords, and 


many of the Commons in Parliament, called 


' before him at the Blackfryers divers of his Spi- 


ritual Council, Divines and Canoniſts ; where 
the Clergy had one of their Counſel argued for 
their Previledge ; and Dr. Standiſh a learned 
Divine argued for the King ; but the great of- 
fence taken was againſt the Abbot of Winch- 
comb, who in his Sermon preached at Paul's 


Croſs in the time of the Parliament had affirm- 


ed, 


123 
4 H.8. c.2, 


* Not. 


T Nota, 


ed, that the Ad made 4, H.8. ( which took & 
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way Clergy from Laicks in many capital Of- 
fences, but not from Clerks in Holy Orders ) 
was againſt the Lew of God, and priviledge of 
the Clergy, and that the Makers of the ſaid 
AF bad incurred the cenſures of the Church, 
Soon after Dr. Standiſh, who had argued far 
the King,was cited before the Convocation, and 
there charged with matters of Hereſie ariſing 
from matters which had paſſed in his Argu- 
ment, whereupon he made bu application to the 
King, who being [atisfied of the juftneſs of bis 
cauſe by Dr. Veiſey, Dean of his Chappel, af 
ſembled all his Pudpes and Council Spiritual 
and Temporal, and divers of the Parliament 
Men; and after hearing of Divines, &c. the 
Fudges declared, That thoſe of the Convoca- 
tion Houſe that were at the awarding of the 
Citation againſt Dr. Standiſh,were ih a Premu- 
nire. And Fineux Chief Fuſtice did declare in 
the name of all the Fudges , 'That the Con- 
vention of Clerks before "Temporal Judges had 
been maintained by many good and religious 
Kings of this Realm, and many good and holy 
Fathers of the Church had been obedient to.it, 
and content with the Law of the Land in this 
point, &c. And Dy. Veiſey gave the reaſon, 
Becauſe the Canon in that point was never re: 
ceived or allowed in England. But the Clergy 
net being ſatisfied, the two Archbiſhops ( who 


. effurmed that they were bound * . by Oath to 


maintain the priviledges of the Chiirch) moved 
the King, that to avoid the Cenſures of the 
Churoh, he would refer the matter to the Pope: 
But Henry the Eighth ftoutly anſwered, That 
he by the Decree and Sufferance of God was 


Kang 
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King of England, and the Kings of England 
in time paſt had no Superior but Godonly ; and 
therefore know, that he would maintain the 
right of his Crown and his Temporal Jurifdicti- 
on, as well in this point as all other. And after 
Horſey (that all this while had been protefed 
inthe Archbiſhops Houſe at Lambeth ) the Bi- 
ſhops having made his peace with the King, ap- 
peared privately in the Kings Bench, and plead- 
ed Not guilty to the Inquiſition , and Erneley 
the Kings Attorney confeſſed the Plea, whereby 
Horſey was diſcharged (the more pity) and the 
Biſhops promiſed to diſmiſs Standiſh ; and ſo 
this point was ſerled again the Church , as 
twas wery great reaſon. 1 ſhall make no Com- 
ment upon the Caſe , - though there are many 
things in it worth obſervation , and thoſe that 
are not ſatisfied with this ſhort account of this 
u. WY Caſe, may read it at large in Kelway's Reports, 
i with all the Circumſtances,and the Reader will 
n- | Not think his time ill ſpent, but with me praiſe 
4 God, that the King and Nation are freed of 
ns & fe Popiſh Bondage and Clergy. 
ly 2. The ſecond Priviledge mentioned by Lind- 
wood, is, Quod verberans Clericum incidit in 
Canonem. | 
This Priviledge is confirmed to the Clergy 
ÞY the Statute of CircumſpetFe Agatis, that the 
- ®piritual Court ſhould have Juriſdiction, de w4is- 
= eta manuum injettione in Clericum ; but the 2 Inf. 2924 
|. £nd of ſuch Suit in the Spiritual Court is only , 
1 fro ſalute anime, by Excommunication or Pe- 
| nance. And if a Clerk ſhould ſue in the Sp:- 
- | ritual Court in point of damage, he runs him- 
ſelf in danger of a Pramunire ; for the Ec- 


at 
5 | cleliaſtical Judge may proceed only ex officio to | 
g K 
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corredt the fin. But if the Clerk will in this 
Caſe recover damages, he muſt bring his Act- 
on at Common Law. And note,that ſuch Suit 
in the Spiritual Court can only be ſued by one 
in Holy Orders. 

3- The third Priviledge Lindwood mentions 
is, Quod non vocantur ad onera ſecularia. 

This Priviledge the Common Law allows; 
but it muſt be intended of ſuch Charges as were 
at Common Law, but not of new Charges by 
Statute Law; in which the Clergy are not ex- 
empred, as hath been ſaid before in the begin- 
ning of this Chapter. 

And yet note, that the Clergy, till the late 
Rebellion, granted all their Subſidies in their 
Convocations , but in the late Afts of Parlia- 
ment are taxed promiſcuouſly. 

4- The fourth priviledge Lindwood menti- 
ons, is, Quod poſſunt facere Collegium ubi hoc 
Laicis non licet. 

It is true, that before the Reformation the 
Clergy have erected Colledges, Abbies, Prio- 
ries, and other Spiritual and Religious Corpo- 
rations by the Licenſe of the Pope or the Br 
ſhop; but generally confirmed by the Kings : 
But without Licenſe of the Biſhop of the Dio- 
ceſs, it was forbid to erect any ſuch by ſeveral 
Canons; and by ſuch Licenſe, I take it, a Lay- 

erfon as well as a Clergy-man , might have e- 
rected a Colledge, &c. Buthere in England the 
Clergy never had greater Priviledge than the 
Laty in this matter, for no ſuch Corporation 
could ever be erected here but by the Royal 
Authority. 

5. The fifth Priviledge reckoned by Lind- 
wood, is, Quod prſſunt vendicare rem conceſſam 


Eccleſia 
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Eccleſia © ante deliberationem. 


This Priviledge is of no uſe herein England, 


becauſe the Spiritual Courts have nat power to 
determine the right or property of Land or 
Goods. | 

6. "The faxth Priviledge is, Quod coders Pri- 
vilegio gaudent perſona & familia. 

This Priviledge holds no further here in Eng- 
land, than in fuck particulars as are mentioned 
in the former part of this Chapter. | 

7. The ſeventh Priviledge by Lindwood 
mentioned, is, Quod facientes Siatuta contra 
Clericos ſunt ipſo fatto Excommunicati. 

He that would atrempt to put this priviledge 
inExecution, would endanger to run himſelf in 
a great Pr @munire ; and many Statutes have 
been made againſt the Clergy in the height of 
Popery, as the Reader may hnd in many parts 
of this Book. 

8. The eighth Priviledge is, Qued ſol; Cleri- 
ci poſſunt beneficium Eccleſiaſticum obtinere. 

This is allowed without diſpute. 

_9. The ninth is, Quod per literas impetratas 
contra Laicum, cum clauſula generali non poteſs 
Clericum conveniri. 

$I muſt leaye this to the Civilians to deter- 
mine; for I muſt ingenuouſly acknowledge, I 
dq not underſtand the meaning of this nor the 
next ; which is, 

Io. Quod in Civili nomina ſportularum non 
tenentur dare niſi quatuor ſiliquas. 

Hac tamen de jure Canonum 101 
debentur, fays the Author ; and then 
. proceeds, 

ti. Quod de Acquiſitis licet ſint in poteſt ate 

Pitris poſſunt teſtari. 
K 2 'This 
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This and the next Priviledges are in the Spi- 
ritual Law and Courts, and not oppoſed by the 
Common Law. | 

12. Quod fine conſenſu Patris agere poſſunt 
pro rebus ſuis recuperandis. 

I 2. The thirteenth I muſt leave asI find it; 
and it is, Quod non Pignorars. 

14. The laſt is, Guod fs ſciente Domino ſer- 
Vns efficiatur Clericus liberatur 4 Domini po- 
teſtate. 

I donot find any ſuch Priviledge allowed in 
England, but it may be hay: enough ; 


theſe four laſt are only known to the Civilians, 
to whom I leave them. 

And ſo much forthe Priviledge ofthe Clergy 
by the Canon and Civil Laws : But I conceive 
they receive more benefit by thoſe the- Com- 
mon Law allows to them. 
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CHAP. XII. 


The Twelfth Chapter ſhews how the 
Law ſtands . concerning Churches , 
OO ryan” whom 
the Freehold &, and how to be ve- 
paired, and concerning Seats, Buri- 
als, Tombs, Coats of Arms, and 0- 
ther Enfigns of Honour in memory 
of the dead, and of Church Orna- 
ments,and at whoſe Charge to be pro- 
vided, and what remedy again? 
thoſe that ſhall commit any Treſpaſs 
inthe Church , Church-yard, or in 
breaking up Tombs taking, carrying 
away , or imbezeling any of the 
Goods or Ornaments of the Church, 
Ce, 


He word Church is taken from the Saxon 

word Cipc, or Cipic , which name is ftill 
retained in the North parts of England, and in 
Scotland, by changing the C into K , as was 
uſual with the Engliſh Saxons ; in Latin Eccle- Church unde 
fia, or Baſilica, fromthe Greeks ; and it hath 4icitur. 
in the Holy Scriptures ſeveral acceptations ; for 
ſometimes it is taken for one Family of the The ſeveral ac- 
faithful People of God, as 1 Cor, 16. 19. (Pfations. 
Rom. 16. 4, 5- Sometimes for the Chriſtian 


. People of one Country or Province , Rom. 6. 


23. Sometimes a Council or Synod is taken for 
the Church, Mat.18.17. and ſometimes, pro «- 
niverſa fidelium per totum terrarum orbem dif- 


R 3 fuſorum 
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fuſorum multitudine : And ſometimes for the 
The material Material Church, as 1 Cor. 11.18. and 14-34. 
Chvrch, quid. And that is the Church of which I am now to 
diſcourſe, That is a Building made of Stone , 
Brick, Timber, and other Materials, for the 
meeting of Chriſtians to hear the Word of God 
Diſtintio 1. read, and preached, and to joyn in Prayer, and 
Nemo Ecclelti- ,; hop Religinus Dutzes ; built by the Licence of 
_— that Biſhop in boſe Dioceſs the ſame is eretled, 
and by him conſecrated to that Service, an Of- 
fece peculiarly belonging to the Office and Dig- 
nity of the Biſhop. 
The manner of "The ancient manner of Founding Churches, 


reed of was, after the Founders had made their appli- 
=  cationsto the Biſhop of the Dioceſs, and had his 
Licence, the Biſhop, or his Commiſhoners, ſer 

Cauſa 16. q. 1. 


—— Croſs, and ſet forth the * Church-yard , 
Lator Con, Where the Church was to be built, and then the 
Calcedon i, Founders might proceed in the Building of the 
can.4. Church, and when the Church was finithed , 
* Ur Major Ec- the Biſhop was to conſecrate it, but not till it 
clelz per cir- x5 endowed, and before the Sacraments were 


cuitum 40. pal- pd .* rat 
Goa TON not to be adminittred in it. 


pella vero vel 


minoris Eccleli, 30. c. 17. q- 4. de conſecratione diſtin. 1. nemo Eccle- 
fiam. See Sir Tho. Ridley's View of the Civil and Eccleſfirſtical Laws,191, 
more of thu matter. 


3 Inft.2015.” But by the Common Law and Cuſtom of 
Wo may buit4 F,ygland, any good Chriſtian may build a 
a Church without the Licence of the Biſhop , 
which was confirmed by the Pope at the re- 
_w_ of King fohn, with this qualification, fo 
that it were with the Biſhops conſent, and not 
prejudicial to any ancient Churches: But how- 
cver the Law takes no notice of them as Chur- 
3Intzo;. ches, nor have they any priviledge, till they be 
| conſecrated by the Biſhop. And 


. in caſe any Homicide, Adultry, or Fornication 
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And in ſome caſes, though a Church have Where a Ciurch 


been. conſecrated, it muſt be re-conſecrated, as /®## %* 7e-con- 
ſecrated. Conc. 


ſhall be commined in it, or the Church burn- gat 
ed; but the rebuilding of the Walls,if the Altar clefiis ſeme). 
(that is the Communion Table) were not re- Ibid. Si morum, 
moved , requires no new Confſecration , nor 

Churches conſecrated by Hereticks, I» fide San Ibid. 

#2 Trinitatis informa Eccleſie , are not again 

to be conſecrated. | 

The Church conſiſts of three principal parts, D:w:/ien. 
that is, the Belfiey, or Steeple, the Body of the 
Church with the iſles, and. publick Chappels, 
and the Chancel. 

The freehold of the whole Church , and I» whom 7he 
Church-yard, arein the Parſon or ReCtor, and Freebols 5. 
therefore the Parſon may have an Action of | > gar op 
Treſpaſs againſt any Body that ſhall do any Jace567, 
treſpaſſable a& in the Church, or Church-yard, s 147.9. 2 H.7. 
as in breaking Seats annexed to the Church, in 12. 38 H.6.19, 
breaking the Windows, cutting the "Trees , or '5 7-8: 
taking away the Leads, or any of the Materi- ; 4 ; 
als of the Church, or for breaking Windows, , , og a 


the party may be indicted,and fined, and bound 1 5 14.7.8. 


co his good behaviour. Noy 104. 
The Body of the Church, the Belfrey, and oder __ 


all publick and common Chappels, within, or *, ,- . 
adjoyning to the Church, are by the Laws and ©, ;.51.b. 
Cuſtom of England, tobe r e-cdihed, maintain- Stah. tit.ac- 
ed, and repaired, at the charge of the Pariſhio- compt. 

ners and Landholders within the Pariſh , and 

herein the Common Law and Cuſtom of Eng- 

land is kinder to the Clergy , then in otker 

Countries, where the whole charge lyes upon 

the Rector. ; 


KR 4 Anci- 
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How Churches Anciently the Biſhops had a third part of the 
were axciently 'T'ythes and Offerings, in ſome places a moiety, 
repaired. and in ſyme places a fourth part, and in conſ1- 

deration thereof were bound to the repair of the 
whole Church ; but upon a Releaſe of this In- 
E.10.4.3, * tereſt to the Reftors, they were acquitted of 
Quia vero & the Repairs of the Churches, and had only two , 
placuit ut ml- ſhillings for the Honour of the Biſhops Chair , 
Jus Conc, Br2- ; lieu thereof, called Cathedraicum , which 
£4.CaP.2. . . . 
Lathedraicum duty , as I take it., was never paid in Eng- 
how is came and; and the reaſon might be , becauſe the 
ae, Biſhops here were never charged with 
| the repair of the Churches, and had there- 
fore no ſhare in the Offerings, tamen inde que- 
re. | 
1/ho i5 to raiſe The Churchwardens arc to raiſe the mony 
' mnony for there- for the repair of the Church, and are to make 


uy "45 the Repairs, and for the raiſing monies to that 
ppienr purpole, they are to make their Levies in this 
manner. 


The manner to The Sunday before the Churchwardens de- 
make a levyfor f1gn to make a levy, they are to give publick 
the Church. notice in the Pariſh Church, immediately after 
a of ab Common Prayer, of the time and place deſign» 
1-0:3:972* ed for making the intended Levy, and then at 
the time and place appointed 5 the Church- 
waidenz , and the Pariſhioners , there met, 
are to conlider what Sum of Mony will be 
neceſlary to be raiſed for ſich Repairs, as 
ſhall be then needful ; and after they, or 
the Major part of the Pariſhioners, there met , 
have agreed what Sum is fit to be raiſed , then 
How ;2 i: :0 be they, or the Major part there preſent are to 
recovered, proceed, and make an equal leyy upon all the 
Pariſhioners and Land-holders within the Pa- 

ci; andit any of the Pariſhioners refule to pay 

_” their 
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their Rates, being demanded by the Church- Stat. Circum- 
wardens, they are to be ſued for, and-to be re- {P*4e Agatis. 


covered in the Eccleſiaſtical Court, and nat <, & 1. 
-4 4D. 
elſiwhere. EIeed 


'But in caſe the Bounds of the Pariſh come in Prohibition les 
diſpute in the Eccleſiaſtical Court, that is , if »-ere the 
the party aſlefled aver that the Land for which On of the 
he is afleſſed lies in another Pariſh, and not in lack] mA 
the Pariſh where it is aſſeſſed , if the party be Rolls 2-291. 
contentious he may have a Prohibition , and 1.1. 5. 4. 
try it at Common Law. 

And if the Pariſhioners, whea they come What to be done 
together at ſuch meeting , refuſe or negle&t to # *%* Parijhi- 
joyn in making ſuch Afeſiment , or refuſe to ' 7. TI 
meet, I conceive the Churchwardens , having c;,, Parr 4 
juſt cauſe for ſuch Afſefiment , may proceed a- coni verbo Sub- | 
| lone: For if the Churchwardens ſhall neglect pena. 
to make the Repairs when duly admoniſhed by 
thoſe that have the power to viſit, within a cer- 
tain time the Ordinary or other Viſitors ſhall 
limit, they may proceed againſt the Church- 
wardens by Eccleſiaſtical Cenſures to compel 
them to do it; And the Law never compels any 
body to do a thing they have not means to ct- 
tet. And it ſhould ſeemin this caſe, that rhe 
Pariſhioners are likewiſe puniſhable by the Ec- 
> way Judge for their neglect in this 

ind. K 

But ſome are of opjnion that the Church- Hetley 6. 
wardens cannot proceed alone, but . muſt com- | 
pel the Pariſhioners to do jt by Eccleliaſtical 
Cenſures : Ideoquere. 

And it ſhould ſeem that by cuſtom Lands in Rolls]: 308. 
a forreign Pariſh may be charged to the repair '-**- 
of the Church. | 


And 
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How to be relie- And if any perſon find himſelf aggrieved ar 
wed againſt un- the inequality of any ſuch Aﬀeſiment , his Ap- 
_ EA , pealistothe Eccleſiaſtical Judge, who is to ſee 
, ' right done. 
On. , one that holds any Lands within the 
Landlords mt Pariſh, is in Judgment of Law a Pariſhioner, 
zaxoble for chargeable to this T'ax ; but the Landlord , in 
rheir Rents. reſpect of the Rent he receives, is not charge- 
able to the repair of the Church; nor in that 
reſpect can be faid a Pariſhioner. 
And theſe Levies are not chargeable upon the 
Theſe Taxes are T and, but upon the perſon in reſpe& of the 


h yy. 
—_ þ os v ru Land, for the more equality and indifferency. 


—_— But there has been ſome queſtion made,where 
Who is charge- one that holds Lands in one Pariſh, and reſides 
able to the Or- in another, may be charged to the Ornaments 
NAWERES, of the Pariſh Church where he dothnot refide: 

And ſome Opinions have been, that Forreign- 
Rolls 2.91 k,2. ers were only chargeable to the Shell of the 


z Brownl. 10. Church, but not to Bells, Seats, or Ornaments. 
| But I conceive the Law to be clear other- 

Landlords wiſe, and that the Forreigner that holds Lands 
rhargeable. in the Pariſh, is as muchobliged to pay towards 
the Bells, Seats, and Ornaments, as to the re- 
pair of the Church ; otherwiſe there would be 

reat, confuſion in making ſeyeral Levies, the 
one for the repair of the Church, the other for 
the Ornaments, which I have never obſerved 
to be practited within my knowledge. 

Secoidly, Tt is poſſible that all, or the great- 
eſt part of the Land in a Pariſh may be held by 
Forreigners, and it were unreaſonable in ſuch 
caſe to lay the whole charge upon the Inhabi- 
tants, which may be but a poor Shepheard. 

Thirdly, The reaſon alledged againſt this 


charge upon the Forreigners, 1s chiefly —_— 
cg 


Land-kolders 
are, and tie 
reaſons . 


® 


GB. | oF 


Chap. 12. Counſelloz, 


the Forreigner has no benefit by the Bells, Seats, 
and Ornaments. 


Which receives an anſwer in Feofferies Caſe, C9.5-67.b, 


for there it is reſolved, that Land-holders, that 
livein a Forreign Pariſh , are in Judgment of 
Law Inhabitants,and Pariſhioncrs,as well in the 
Par:ſh where they hold Lands, as where they 
refide ; and may come to the Pariſh meetings , 
and have Votes there as well as others. 


For Authorities in the Caſe it is clear by the © licer 
Canon, That all Land-holders 7» 1p/zs degentes, chili _ 


wel alibi, ad ques onera Parochianos ipſos ip- 
{am Eccleſiam &- Ornamenta ejuſdem concer- 
nentia, © es in by de jure wel conſuetudine 
incumbentia, conſideratis poſſeſſiowem &* redi- 
tuum hujuſmodi quantitatibus, cum cateris pa- 
rochianis Eccleſiarum predictarum,quoties opns 
fuerit, contribuere teneantur. 


And I have ſeen a Report under the hand of Authorities, 


Mr. Latch, that it was reſolved in Willymor's 
caſe, H. 6. Fac, B. R. and in CheFer'scaſe, 10 
fac. That a Forreigner that held Lands. in a- 
nother Pariſh wherein he did not reſide, was as 
much chargeable to the ancient Ornaments of 
the Church, as Bells, Seats, &c. as thoſe t 1at 
lived in the Pariſh ; but that ſuch Land-holders 
could not be charged to new Bells, Organs , 
&c. 


And Mr. Bulſtrode reports a caſe about the , p,jq ,,. 


fame time, 'That the Chief Juſtice Fleming,and 
Mr: Juſtice Williams were of the fame Opinion, 
and gave this reaſon, Thatthe Forreigner mighr 
come to Church if he pleaſed. And having 
ſaid thus much to this matter, I muſt leave it a 


Quere amonz ſt theſe diverfities of Opinions. Quzre, 


It 
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Rolls 2.291.k. Tt hath been reſolved that the major part of 
S_. the Pariſhioners may make a Levy for new Bells 
Additions Po- | 
vham 197. ® Organs. | / 
If ſome ſhould —Burtif in the making a Levy for the repairof 
be omitted in a the Church, ſome of the Pariſhioners or Land- 
Levy. holders are omitted, if the Churchwardens ſhall 
Rolls 2.291+K. fj1e upon ſuch a Leyy, a Prohibition lies in the 
1-907 aſe anew Fer 
Though generally all the Pariſhioners and 
Land-holders within a Pariſh ought to be taxed 
towardsthe repair of the Church , as has been 
ſaid; yet that Rule admits ſome Exceptions. 
Who may be For firſt, The Rectory or Vicarage whichis 
freed from theſe derived out of it arenot chargeable to therepair 
Levies. of the Body of the Church, Steeple , publick 
Cap.licet paro- Chappels or Ornaments , being at the whole 
—_— - 1 Charge of repairing the Chancel. | 
Secondly, The Founder of the Church may 


Vicar. 
The Funder. preſcribe, that in reſpect of the Foundation, he 


H.3.Car.1.B.R. and his Tenants have beenfreed from the charge 
per Henden. of repairing the Church, 

Thoſe of a Chap- Thirdly, It hath been reſolved that the iInha- 
petry. bitants of a Chappelry may preſcribe that in 


Hob.67-” conſideration that they have time out of mind 
Rolls 2. 290. Fd 


L 1&2, Paid Three ſhillings four pence, to therepair of 
the Mother Chutch, or at their own charge re- 
paired a certain _ of the Mother Church,they 
have been freed from all other charges about 
the repair thereof, 

Noy 41. Bur a Preſcription by the Inhabitants of a 

contra Rolls 2. Chappelry, that becauſe they have time out of 

_— : mind repaired ſome part of the Fence of the 

| 2:311-E Church-yard, they have been freed from the 


Marh.91, Tepair of the Mother Church, has been difal- 
Hob. 7, lowed. 


And 


Chap.1 2. Counſelloz, 14r 


And yet there hath been ſome Reſolutions , Rolls 2. 2 gp. 
that the Inhabitants of a Chappelry may pre- 7 and 8. 
frribe, that in confideration they have repaired pgs " 
their 'own gy 0h time our of mind at their ;yy, = þ it 
own charge, that they have been freed from was reſolved 
the charge of repairing the Mother Church ; P. 42 EL. B. R. 


but there being Opinionsto the contrary,l muſt between the 


leave it as a Quere : But the better Opinion Cotpety of 
ſeems againſt ſuch Preſcription, Churchof Fa- 


If a Petit Chapman take aNRtanding weekly ringdon in 
in the Market to fell his Wares, he ſhall not Berkſhire. 
for this be charged to the repair of the Church. , paar 

A Preſcription that the Arable Lands with- j4 - "SD 
ina Pariſh had time out of mind been only yerſus Hutton. 
Goages to the repair of the Church , has been H. 4 Car... 

ifallowed, for the Houſes are as well charge- Hetley 133. 
able as the Land. 

If two Churches be united , the repairs of Hob.67. 
the ſeveral Churches ſhall be madeas they were Churches uni- 
before the union. os _ be, 

And ſo much concerning the repair of Pariſh 7" 
Churches and publick Chappels annext to them; 
and as for the repair of other Chappels, I ſhall 
defer till I come to ſpeak of Chappels. 

I did purpoſely omit in the former Edition of 
this Book to ſpeak of the repair of Chancels , 
leſt I ſhould have raiſed a queſtion I could nor 
d&termine- ; but the point has lately come in 
queſtion judicially , and I ſhall tell the Reader 
now what I have learned on this ſubject. 

Regularly the repair of the Chancel,both by 
the Canon Law and Cuſtom of England , is to 
be made by the Rector or Parſon of the Pariſh, 
which he is compellable to do by Eccleliaſtical 
Cenſure, Suſpenſion and Sequeſtration. But 


the great queſtion in this caſe is, where there 


1g 
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is an Impropriator, how to compel him to do it, 
the ReCtories and T'ythes in that caſe being be. 

| come Lay-fee ; but this point coming lately in 

P.29 Car.2., ro. queſtion in the Common Pleas between Walwin 

372.C.B, and Awbry,it was agreed to both by the Coun. 
ſel that argued on both fides, and the whole 
Court; Firſt, That the Impropriators are char- 
geable with the repair of the Chancels. Second- 
ly, That they may in the Ecclefiaftical Courts 
be compelled by Eccleſiaſtical Cenſures to re- 
pair them: But the great queſtion was, Whether 
the Biſhop might ſequeſter the T'ythes', they 
being now become Lay-fee, which point by 
reaſon of ſome miſcarriage in the Pleadings, did 
not receive a determination; many Preſidents 
were ſhewed in point, that impropriate T'ythe 
had been ſequeſtred by the Ecclefiaſtical Judge 
in this caſe, both before and ſince the War, 
and the better Opinion ſeemed to be for the 
Sequeſtration, it being agreed that the Eccleſi- 
aſtical Court has Juriſdi&tion of the cauſe, and 
that being one of the ordinary Proceſs's of that 


142 


Courrt. 
Seats in Chur- The next thing to be ſpoken of is the Seats 
ches. in Churches; built for the eaſe of the Parifhi- 


oners to fit, kneel, and ftand in, for the hearing 
the Word of God read and preached, and joyn- 
ing in Prayers, and other Religious Duties , 
with the other Parithioners. 

By whom to be Theſe are to be built and repaired as the 

repaired. Church is to be, at the general charge of the 
Pariſhioners, unleſs any particular perſon be 
chargeable to do the ſame by Preſcription. 

In what man. The Seats ought to be regular, and of a mo- 

ner to be built. derate height, that the behaviour of the Par 
riſhioners may the better be obſeryed ; and if 


any 
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any body of their own heads ſhall preſume to 

build any Seat in the Church, without the Li- ho may build 
cence of the Ordinary, or conſent ok the Mini- Seats. 

ſter and Churchwardens, or in any inconveni- 

ent place, or too high, it may be pulled down 

by order from the Biſhop, or his Arch-Deacon, 

or by the * Churchwardens, by the conſent of * Dantries Caſe. 
the Parſon, for the Freehold of the Church, T-z Jac.C.B, 
and all things annext to it, are in the Parſon , !! F412. 
and therefore if any one preſume to cut or ban” a = A : 
pull down any Seat annexed to the Church, $2,:; Ms 
he may have an ACtion of Treſpaſs againſt the pull'4down, 
Miſdoer (though he formerly ſer it up ) if he #9 ſbal have 
do it without his conſent ,or order from the Or. '** Materials. 
dinary ; but if the Seat be ſet looſe , he that 

built it may remove it at his pleaſure, as I con- 37-12 
ceive. 

But though the Freehold of the Church be #5at the Pax. 
in the Parſon, yer he cannot pull down any of /** 772 de in 
the Seats anciently erected, or of late erected, aaron 
but by Licence from the Biſhop, or by the con- 
ſent of the Churchwardens. 

If any Seats annext to the Church be pull'd Noy w8. 
down, the property of the Materials is in the 
Parſon, lhe may make uſe of them if they 
were placed in the Church by any one of his 
own head, without legal Authority ; but for the 
Seats erected by the Pariſhioners by good Au- 
thority, I rake it, the property of the Materials 
upon removal is in the Pariſhioners. 

The Churchwardens, with the Approbation #7 may dijpeſe 
of the Parſon, may by Cuſtom diſpoſe of the 9 *** 4%. 
common Seats,built at the charge of the Pariſh, 
and place the Pariſhioners therein, according to — aa 
their degrees and qualities ; but no ſuch cuſtom ” Poph.1 40. 
can exclude the Biſhop from a temporary diſpo- Hob.6g. 


1t10n 
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ley. H.3o& 31 
Car.2.B.R. 
Rolls 2. 288. 


5. 


Holt.verſ.Ellys. 
Noy 133» 


Cro.Jac.567. 
Co.12. 106. 


3 Init.202, 


KNoy 129. 


Buxton verſus 


Car.2. BR; 
Rot.462, 


Bateman, T. 4. 
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Gratrax & alii ſition of ſuch Seats,but the Biſhop cannot grant 
verſus Beardel- Sears to a man and his Heirs, becauſe they muſt 


be attendant to the Houſes. 
But the Biſhop has no power to diſpoſe of the 


| Seats in any private Chappel nextrothe Church 


that is not maintained and repairedat the Pariſh 
charge. 


The Seats in the Chancel areproperly in the 


diſpoſe of the ReCtor or Parſon ; but it ſhould | 


ſeem that a Pariſhioner may preſcribe for a Seat 
there. 

And note, that all that has been faid before 
of Seats, muſt be intended of. ſuch Seats as no 
particular Pariſhioner has a right toby preſcrip- 
tion; for whereſoever any Pariſhioner is owner 
of an ancient Meſfuage, to which any Seat has 
been uſed by preſcription time out of mind, 
there the Ordinary, -Parſon or Churchwardens 
have nothing to do in the diſpoſing of ſuch 
Sear. 

Abour preſcriptions for Seats in Churches, 
the Law has been controverted ; for ſometimes 
it has been held, that the Owner of an ancient 
Meſſuage might preſcribe to have a Seat in the 
Iſle of a Church, which himſelf repaired ; after 
it went further for a Seat in the Body of the 
Church, which was repaired by him that pre- 
{cribed to have it. | 

But the Law is now ſetledin this Caſe, that a 
man that is Owner of an Ancient Mefluage , 
may preſcribe for a Seat inany part of the Pariſh 
Church, within which Pariſh ſuch Mefluage 
ſtands, although he have not uſed to repair it: 
And this was refolyed inan Action of the Caſe 
brought by Buxton, againſt one Bateman, for 
diſturbing him in a Quire, in the Body of Tu- 

greave 


L 2. 
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greave Church in Derbyſhire , which Buxton 
claimed by preſcription. to his Houſe, by all the 
Judges of the Kings Bench, and after affirmed 
in a Writ of Error in the Exchequer Chamber, 
ſo that this point is now ſetled by all the Judges 
of England. 

And as a man may preſcribe for a whole Seat Preſcription for 
in a Church,lfle, or Quire ; ſo he may preſcribe 9971s 
for the firſt, ſecond, or other fitting, or place in (;*=o2 Verſus 
a Seat; and in all rheſe Caſes of preſcriptions Noy 78. h 
the Ordinary has nothing to do; but the mat- : 
ter is ſolely determinable at Common Law. 

And as a man may preſcribe to have a Quire; Co'Entries 3.b, 
Ile, or Seat in a Church, ſo he may preſcribe to 
an Ancient Mefſuage to have the ſole Burial of 
his Dead, in ſuch Iſle, Quire, or place in the 
Church. | 

Anciently none were admitted to be buried Wo may be bu 
in the Church bur Prieſts, and thoſe that were 4 i the 
of Car life and converſation. Spelm = PIR 

There was likewiſe anciently a payment ; 
due for thoſe that were buried,called S 50a —_ bois Ny 
anime, or pecunia Sepulchralis ; Ms this was * Ibid. 517. 
paid though the Body was buried in another ©)» for 
Pariſh. Burials. 

But by the Canon Law, Interdittum ef om- No;hing to 3e 
nibus Chriſt ianis terram mortuis wvendere & de- paid for burials. 
bitam [epulturam denegare. But this muſt be Conc.Triburi- 
intended in the Church-yard ; for by another **. 

Canon in the ſame Council, "it is expreſly de- _ 0, 
creed, Quod nullus Laicus in Eccleſia ſepeliatur a 
niſt in Comiterio. 

And by the ſame Council it is decreed, "That here one fhaZ 
Ras decimas perſolvebat vious, ſepeliatur mor be buried. 

Us. Can.1y. 


L An- 
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No Church- © Anciently there were-no Church-yards in Ci- 
yerds in Cities. ties, nor burying of the dead, fo that the Arch- 
—_ COn- bilhop of Canterbury could not be buried in his 
OEMs own Cathedral , till Czrthbert Archbithop of 
Canterbury obtained Licence from the King , 
that the Archbiſhops might be buried in the 
Cathedral at Colne. 
: Inft.489., , The Church yards are of common right to 
Co.6.67, be fenced by the Pariſhioners. 
ho may be By the Cuſtom of England , every perſon 
buried in the (except ſuch as are afterwards excepted) may 
Church-yard. at this day be buried in the Church-yard of the 
2 448 Pariſh where he dies, without paying any thing 
pclicndum. for breaking the Soil. | . 
Wyo in the And by the Cuſtom of England 9 every Pa- 
Chuch. riſhioner (except as hereafter is excepted) may 
be buried in any common part of the Church 
or Chancel, paying the accuſtomed Fee to the 
Parſon for breaking the Soil, which for molt 
part is three ſhillings and four pence in the 
Spelmans Con- Church, and f1x ſhillings and eight pence in the 
cil.564.leges Chancel ; and this is only for the breaking of 
Canuti, cap.20. the floor, and that's the reaſon that in ſome 
places the Churchwardens have the Fee for 
breaking up the Church, though of common 
right it belongs to the Parfon ; and in this the 
cuſtom muſt be obſerved. 
tho may ſet us Sir Edward Coke is of opinion , That any 
Tombs. perfori may erect a Tomb or Monument for 
3 Inſt.202.%, the dead in the Church,Chancel, publick Chap- 
pels, or Church-yards, in a convenient place, 
(but 1 conceive it muſt be intended by Licence 
of rhe Biſhop, or conſent of the Parſon and 
hat remedy if Churchwardens:) And that if any body break 
broken. ic, the party that ſer it rhere may have an ACti- 


on againlt thoſe that break or pull ir up, or Pos 
460 


Chap.12. Caunſelloz. . 


— Churchy this had made as good a change 0 
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face it : And after the death of thoſe that ſer it, More 878. 
the Heir ſhall have the Action. 3 Inſt.202.. 


- FY 1 WW ; 
Same perſons are denied Chriſtian burial , rerens 4 _ ” 


and therefore ſuch perſons are excepted in what Church , 
is ſaid before, and may not be buried in the Church-yard. 
Church or Church-yard, withouc ſpecial Licence ! 3-4-2-placuic 
from the Biſhop. Fong mig ro 
That is, ſuch perſons as Murder themſelves, (7? & iid. 
dye Excommunicated,thoſe that dye in any mor- 
tal Sin, Sacrilegious perſons and Uſurers ; but 
of Uſurers the Canon holds not in England. ' 
For Grave-ſtones, Winding-ſheets, Coats of Gr7v*-Foner, 
Arms, Penons, or other Enſtgns of Honour , _ 7; 
banged up, laid or placed in memory of the GOD E 
dead, the property remains in} the Executors, ; In(t.1 A 
and they may haveACtions againſt ſuch as break, & 202. 
deface, or carry them away, or an Appeal of 
Felony. | . 
The property of the Bells, Books, and other pw1ſe ch+ Bey; 
Ornaments of the Church, is in the Pariſhion- &*«. are. 
ers, and in the cuſtody of the Churchwardens, *z H-7-27.b.. 
who may maintain an Action of Treſpaſs a- F po 
gainſt ſuch as ſhall wrongfully take them away, , . ;; veÞ 
and the Succeſfors may ſue this Action for the 1/50 may have 
taking away in the time of their Predeceffors , an 4#:on for 
and the damages recovered {hall be to the uſe **ing hem. 
of the Pariſhioners, but they may declare * ad * Cro-El. 179. 
dampnum ipſorumgor dampnum parochianorum, * © +: 6d. 


quibus. 


hand either way good, and the releaſe of one 


Churchwarden | ſhall not bar his Companion ; + Cro. Jac: 23, 
or they may have an Appeal of Robbery , tor | 
ſtealing the Goods of the Church. | 
By the Laws of  Englandin the time of Pos Property changs 
pery, if a Stranger had taken my Goods, and e by Offering, 
offered them to an Image in a conſc. erated pars 
f £40.10. 91.24 - 
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the property of my Goods, as though I had ſold 
them in a Market overt ; but if I found the 
Goods after in the Wrong-doers poſſeſſion , I 
might take them again. 
Goods may be A man at this day may give or dedicate 
given to the Goods to Gods Service in ſuch a Church , and 
_— A deliver them into the cuſtody of the Church- 
I - 4-12, "ET . 
Cro.Car.343. Wardens, and thereby the property is immedi- 
ately changed, and the Churchwardens may 
| have an Action for the taking them away. 
Reverence to "There has always been great reverence g1- 
rhe Church and yen to Churchesand Church-yards , and other 
Cburch-yard. places conſecrated to Gods Service ; and anci- 
ently Churches and Church-yards were SanCtu- 
aries for 'T raitors, Murderers, Robbers, Thieves, 
and other MalefaQtors ; and many Laws were 
made for the regulation of them, and reſtrain- 
0 ing that priviledge,till at laſt SanCtuaries, with 
great reaſon, were totally taken away ; for they 


Numb. 5.9.11. Were not uſed like the Cities of Reta under 


the Law, for thoſe that unawares kilW others, 
bur for all People, be the Crime never ſo hor- 
Where Sanus rid. | 
aries were ta- Fnthe 26 H. 8. Sanctuaries were taken away 
_—_ 51s in High Treaſon,in the 275th of H.8. they were 
cap.13, taken away in Wilful Murder, Rape, Burglary, 
St.27 H.8.c.12, Robbery in the High-way,orin any Houſe, or in 
* Fraftra im- any * Church or Chappel, and in wilful burg- 
plorat Eccletize jng any Houſe or Barn with Corn. 
| wor 7 gr > ._ Butby aStatute made in the 2 1 yearof King 
&cliquir, c.1 7. Tames, they were finally taken away, and abo- 
9-4: Ad Epiſco- liſheg, they having too long continued for the 
Po. * protection of the greateſt Malefa&tors, a thing 
—_ Jac. £.28- 1,nfit for hallowed places. 
nat _— But that Churches and Church-yards ſhould 
Warr, not be prophanely uſed, is evident from the - 
| Ampic 
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ample of our Saviour , who caſt out thoſe that Mark 1 :.y.: 5+ 
bought and ſold in the Temple, and overthrew 
the Tables of the Mony-changers, and the Seats 
of them that ſold Doves ; telling them , Ay 
Houſe ſhall be called of all Nations the Houſe of 
Prayer, but you have made it a Den of Thieves. 
And in the Council of Mentz it is forbid, U; ©9*s not to be 


; : kept in Church: 
* L P in HYCH 
in Eccleſus aut in domibus Ecclefiarum vel * a- , 0, 


triis placita ſecularia-minime fiant. yards, Can-46. 

And by a Canon made in the {ixth General * Charch-yards. 
Synod at Conſtant. buying and felling is forbid- Fairs and Mar- 
den in Churches and Church-yards, wherewith * = _— be in 
; Cn a our own, made in the time of King noms "a MY 

ames agrees. | od 

And — a Statute made in the 1 3th year of Canto. 

E.1. it is enacted, That Fairs or Markets ſhould Stat. Winton. 
not be kept in Churches or Church-yards, for the 
bonour f the Church. 

There is a Canon to this effeft, Quod nullys Conc.Cabilo- 
ſecularium, nec in Eccleſia, nec infra atrium ip- nenlis,Can.1 7. 
fius Ecclefge,qualecunq;ſcandalum,aut ſmultates * y + aa : _ 
a — 0 nec arma trabere, aut quem- ©, woe Yves 
cunque ad uulnerandum,aut interficiendum appe- 
tere, quod {4 fecerit a communione privetur. 

And to the ſame effect there was a Stature 5 Ed.6.cap.4. 
made in the fifth year of E. 6. That it any 
Parſon, &c. ſhould by words openly quarrel , 
chide, or brawl , in any Church or Church- 
yard, that then it ſhould be lawful for the Or- 
dinary of the place, the matter of Fa&t being 
proved by two Witneſfles, to ſuſpend a Lay- 
perſon, ab ingreſſu Eccleſie, and a Clerk from 
the exerciſe of his Office as long as he ſhall 
think fit, according to the quality of the Ot- 
fence. 


And that if any perſon ſhall ſmuce or lay vio- 
L 3 lent 


The Parſons Partl. 


lent hands upon any other in the Church of 
Church-yard, then #pſo fatto, every ſuch perſon 
ſhall be deemed excommunicate. 
No ſtriking or And if any perſon, &c. maliciouſly ſtrike a- 
arawins Wea- nother in any Church or Church-yard,withany 
Arey o * Weapon, or ſhall draw any Weapon in any 
Church-yard, Church or Church-yard, to the intent to ſtrike 
any other therewith, the party thereof convict- 
ed by Verdict, or two lawful Witnefles, before 
the Juſtices of Afſize, Oyer and Terminer , or 
Juſtices of the Peace in their Seſſions, ſhall have 
one of his Ears cut off ; and if he have no ears, 
then to be marked in the Cheek with a hot I 
ron, with the Letter F. &* ipſo fatto excom- 
municate. 
Ipſo FaQto. [c may be a queſtion what the meaning of 
Dyer 2.75-p.48. theſe words, ipſo facFo Excommunicate in this 
A#t ſhall be underſtood , whether it ſhall be 
Lindwood, cap. without Sentence declaratory, or no , which is 
£2 Os made a Quere in Dyer, but by the Canonitts , 
"Y "— pp 'P- there mult be a Sentence declaratory. 
De fn afſauls And the Law fo abhors violence and force to 
demeſne, No be ufed in Churches and Church-yards , that it 
Plea in a will not admit a man to ſtrike again in his own 
_ _ d:tence in a Church or Church-yard, and there. 
J3-367+ fore the Plea of de {on aſſault demeſne, is not 
allowed for a good Plea in that Caſe. 
Arreſt in Chur- And to make an Arreſt in a Church or 
ches,Fcpmiſ- Church-yard , immediately after Divine Ser- 
= /e. Cio. Car. yice, when it ma y be done elſewhereis IndiCta- 
—_ ble and Finable. 


Ways through : 
Courhes,&c, And yet it hath been held, that there may be 
18 E.4.4.7% away through a Church or Church-yard. 

1 E.6.cap.y, BytheStatute of 1 E. 6. rhe benefit of the 
Clergy taken 8- Clergy is taken away from ſuch as ſteal any 


1: an OY Goods out of any Church or Chappel. mY 
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the puniſhment of ſuch as diſturb the Miniſter 
in the Church , whilſt he is reading Divine 
Service, or arreſting the Miniſter whilſt he is 
attending Divine Servicegſee in the 11th Chap- 
ter before, and Stat. 50 E. 3. cap. 5. and 1 R. 
2- Cap. 15, 

And fo much for the Privildges of Churches 
and Church-yards. 

Thelaſt thing I have to ſpeak relating to 0fices of the 
Churches, is the Othcers belonging to the fame, C#urch. 
which in time of Popery were many, as O/t:a- Kitchin 194. 
ri, Lettores, Exorciſt a, Acolythi, Pſalmiſte, 

Cantores, &c. He that minds to know the ſeve- De Clericis lib, 
ral Duties of all theſe Officers, or Orders, may 1.cap.1 3. 
latishe himſelf in Bellarmines Diſputations , or 

in Gratian, with the manner of their Ordina- DiſtinR.2 3.cap, 
tions. » Quorundam 
Amongſt theſe the Churchwardens and Pariſh pom agen. "_ 
Clerk or Sexton, who perform ſeveral of theſe rus. OY 
Offices,are not reckoned, and thoſe are now the Oltiarius may 
only Officers of the Church of England , and * *>ken for 4 
of whom I am now to ſpeak. _ 0. 

The Office of the Churchwardens is to take q,,.., 
care of the repair of the Church, and has the ofze. 
ordering of the Bells and Seats , and is to pro- Do& Stud. * 
vide all Books and Ornaments belonging to the 11 5- 
Church, and in his cuſtody, and in their charge 
are all the Goods of the Church, and they are 
to provide Bread and Wine for the Communi- ® 3 5+ 4- 
on, and to ſee there be a decent Communion 
Table, with a Table-cloth and Carpet , and 
Flagon, Plate, and Bowl of Silver, Gold , or 
Pewter, for the Service of the Church , when 
the Communion is Adminiſtred; they are to 
make Levies, and raiſe Mony for the doing of 
all this in ſuch manner as is before directed z 

| | L 4. ang 
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and at the end of their Office they are to give 


8 E.4.6. an accompt of their Receipts, and disburſements | 


fo the Pariſhioners, and what remains in their 
hands upon ſuch accompt, with all the Goods 
of the Church in their cuſtodies , they are to 
deliver over to their Succeſſors. 'There are ma- 
ny things more belong to their Ofhce, but fo 
well _— I need not _—_— 

KE) Theſe Officers by aCanon made in the time 
- ——_g »M of King 7ames, «. to be choſen by the Mini- 
Can.89. ſter and Pariſhioners; but if they cannot agree 

of the perſons, thenthe Parſon, Vicar, or Cu- 
rate, 1s to chuſe one, and the Pariſhioners the 
other ; but where the cuſtom hag been to chuſe 
26.8.6. themall by the Pariſhioners , without the Mi- 
Rolls 2.287.f. niſter, the cuſtom muſt be obſerved, notwith- 


50. ſtanding the Canon. 

Sidemen their There were other Officers called Side-men , 

_ | but they are almoſt laid afide ; their Office 
- Can. 90. 


is to afhſt the Churchwardens in doing their 
Duties, and they were to take carc that no bo. 
dy ſhould loiteror talk in the Churchyard or 
Church-porch, and to ſee that the Pariſhioners 
frequented the Church, 8c. | 
The Clerks Of=, "The Clerk or Sexton is to be choſen by the 
a: Tac.9r, Parſon or Vicar, orin their abſence by the Mi- 
'* *  niſter, who the Sunday after ſuch Eletion, is 
by him that makes the EleCtionto be declared, 
who is Elected. 
How to be ——— The party ſo eleCted ought at leaſt to 
HeTed. be twenty years of Age , of honeſt Life and 
Converſation, and one that can write, read,and 
ſing: His Officeis to affiſt the Miniſter at Pray- 
ers, and to attend him, and to keep the Church 
and Seats clean , and has the keeping of the 
Reys of rhe Church to that purpoſe, andis to 


ring 
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ring to Prayer, and to do many other things, Cro. Car. 89. 
which by cuſtom belong to his Office to do. Rolls 2-286.£ 
But if ſuch Pariſh Clerk have time out of ;,*- 
mind been choſen by the Pariſhioners, he muſt Ty BY 
be ſo ſtill, notwithſtanding the Canon. : 
And ſo much for Churches, I ſhall next pro- 
ceed to the Chappels. | 
Chappels in Latin Copjetie, about which de- Chappe! unge 
nomination I find great diverſity of Opinions a- dicitur. 
mongſt the Learned ; ſome conceiving it takes Cov, Min- 
its name & capiendo Laicos ; others areof opini- wn —_ 
onthey took that name a Capra, becauſe anci- IO 
ently they were covered with Goat-skins : c- 
thers think they take their name « cappa Santts 
Martini, becauſe anciently the Kings of France, 
when they went to the Wars carried that Cap 
along with: them , which was kept under a 
Tent, and thence called Capella : others have 
thought it is taken for a Cheſt or Repoſitory , 
wherein the Relicks of Saints were preſerved. 
Amongſt this variety of Opinions I ſhall beg Ella, in the end 
the Readers pardon to put in my own amongſt ! © 29rd /igni- 
the reſt, being not well ſatished with any of Jing little, axd 
theſe : A Chappel is a Church in a ſmaller cha- ;, ah, ” 
rater, and therefore I imagine it might be cal- 
led Capella from the littleneſs of its content or $ - Chappel is 
capacity to receive perſons, it differing nothing * tle receipt 
from a Church but in the dimenſion or content, py gs Ll the 
and that the Church is the Elder Siſter. RET 
Of Chappels there are three forts; Free Diviſon of 
Chappals Chappels of Eaſe, and private Chap- Ch2ppel:. 
$. 


What thoſe Chappels were that were called Minſhey,Coyel 
Free Chappels , I find likewiſe ſome difference /» f7ce Chap- 
of Opinions ; for ſome have been of Opinion, * and 
that they were Chappels founded in Pariſh 
| Churches, 
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Churches, and endowed by the Founder , and 
made free to all Peopie to come, and therefore 
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| called free Chappels : others were of Opinion, 


That they were Chappels built by the Kings of 
this Realm, or by their Licenſe, and exempted 
from the Viſitation of the Ordinary : others 
take them for Donatives, and therefore called 
free Chappels, becauſe they were freely given: 
Theſe tree Chappels, whatſoever they were, 
were all given to the King in the firſt year of 
E. 6. except ſome few that are excepted in the 
Acts of Parliament by which they were given ; 
or ſuch as are founded by the King , or his Li- 
cence, {ince the diflolution : for it is agreed on 
all hands, That the King may ereCt a free Chap: 
pel, and free it from the Juriſdiction of the Ors 
dinary, or may Licenſe a SubjeCt fo to do. 
Chappels of Chappels of Eaſe, ſome of them have Paro- 
Eaſe,Parochial, Chial rights to Chriſten and Bury,and are there- 
and mt Paro- fore called Parochial Chappels, by way of di- 
c0191g0efer- ſtin&tion from others that have no ſuch privi- 
| Inſt, 3625, ledge ; and theſe differ in nothing from Church: 
es, but in the want of Re&ories and Indow- 
ments, the Mother being to be ſerved before 
the Daughter. PY 
Thoſe Chappels of Eaſe, which are not Hs 
rochial, cannot Bury or Chriſten, butare only 
uſed for the eaſe of the Pariſhioners to hear the 
Word of God read and preacht, and to joyn in 
Prayer. 
Chappels how ts Chappels have like Officers for the moſt part 
be repaired &c. as Churches have, diſtinguiſhed only in name , 
and theſe Chappels muſt be conſecrated by the 
Biſhop as Churches are ; and the repairs muſt 
be made by Afﬀeſiments on the Inhabitants and 
Land-holders within the Chappelry in the ſame 


manncr 


Stat.1 E,6.C,14. 
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manner as for the repair of Churches, and are 
viſitable by the Ordinary, and the like Appeals 
to the Ordinary for unequal Aſeſſments; but 
all this muſt be intended of ancient Chappels , 
and where this courſe hath been uſed-: for if 
there be Land piven for the repair of them, or 
any Land or Eſtate charged by preſcription to 
the repairs of them, then the cuſtom muſt be 
obſerved. 

But of new Chappels of Eaſe there may be 
ſome queſtion, whether the Ordinary can com- 

| the Inhabitants to repair the ſame. 

But when a number of People have for their 44 E.3. 18,19. 
eaſe joyned together, and erected a Chappel , 
and procured the Biſhop to conſecrate it (which 
was the original manner of erecting Churches) 
it ſhould ſeem in reaſon that the Biſhop ſhould 
have the ſame power tocompel the repair, as he 
has ta vilit it. 

But I conceive there is no doubt , but thoſe Co.5.6 3,642; 
of the Chappelry, or the major part of them , C98 127. 
may agree to make an ment for the repair 
of ſuch Chappel, and agree that the Collector 
for default of payment ſhould diſtrain for i ; 
and I conceive ſuch By-law for a publick good, 

_ by the greater number, ſhall bind the 


The cure of Chappels of Eaſe in many pla- 17s ha; the 
ces is to be performed by thoſe that havethe cure care of Chap- 
of Souls inthe Pariſh ; and in ſome places they 2% 
are indowed with Lands or Tythes,and in ſome Any 
places by voluntary contributions. * And Land Few aedin 
or T'ythes may be appendant to a Chappel. Premunire in 

Whoſoever by Law or Cuſtom is bound to Rome 4. 
provide Chaplains for any ſuch Chappel,may be Rolls 1. 1104. 


compelled to do it in the Eccleſiaſtical Courts , — 


. Or Rat. Entr.2.b. 
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or an Action upen the Caſe lies againſt him at 
Common Law to recover Damages for nor per. 
forming ; but this muſt not be intended of x 
publick Chappel. 
Offerings at The Offerings made at any Chappel are to 
Chappels. be rendred to the Mother Church;but this muſt 
Othobon Cap. not be intended where by cuſtom, time out of 
Gratla QuZ- mind, the Chaplain has had them, for there the 
Canon will not bind ; nor does the Canon ex- 
tend to Chappels of late ereftion, unleſs they 
by with a Salvo jure matris Eccleſiz tunc con- 
ceſſe. | 
How aChappe! If the Patron of a Chappel preſentative pre- 
may become a ſent to it by the name of a Church, and the 
Church,  Clerkby that preſentment be inſtituted and in- 
= £-3-4Y" ducted, it hath loſt the name of a Chappel,and 
2 Int.:6,:: gainedthe name of a Church 3 Quare , what 
394 
other alteration is made thereby. 
Chappel:amext Publick Chappels annexed to Pariſh Church: 
zo Churches, es are (as hath bcen faid) to be repaired by the 
how to be 1e- . Pariſhioners as the Church is ; but not i any 


pore 189. other pertun be bound by cuſtom to repair 


Quare Imp. them. 
will lye of a And note, That a Quare Impedit will lye of 
Chappet. a Chappel. 
F = _ In what Caſes the Inhabitants of a Chappel- 
Ns ry ſhall be freed from the repair of the Mother 
Church : See before in this Chapter. 
Private Chap- Private Chappelsare ſuch as Noble-men, and 
pels. other religious and worthy Perſons have at 
their own private charge built in or near their 
own Houſes, for them and their Families to 
perform Rebgious duties in; theſe private Chap- 
pels, and their Ornaments, are maintained at 
thoſe” Noble and Worthy Perſons charge to 
whom they belong ; and Chaplains prone 
or 
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for them by themſelves, with honourable Pen- 
fions ; and theſe anciently were all conſecrated 
by the Biſhop of the Dioceſs, and ought till 
to be ſo , but I doubt many have been neglect- 
&d of late time. FED | 

The laſt thing I have to ſpeak of , relating Church-yards 
to Churches, is the Church-yard, in Latin Ce- &c. ; 
miterium, from the Greek, Quaſi dormitorium, 
quia mortui dicuntur dormire uſque ad reſurre- * 48g; 
Fionem. It is the ground wherein the Church 
is erected ; rhe Freehold. thereof is in the Par- 
ſon ; ſothat the Trees, Graſs, &c. growing in 
it are his; but he may not cut down the Trees, Dot. & Stud. 
but in eſpecial Caſes, as hath been ſhewed elſe. 22 8 : 
where. The Fences are to be repaired at the ys - Quamvis 
charge of the Parithioners, or in ſuch manner ; 1,9... 


| a8 by cuſtom has been uſed : And the Viſitors 


in their Viſitations are to inſpe&t the Repairs , 
and to compel the Reparations, if need require. 
It is canſecrated Ground, and participates of all 
the Priviledges belonging to the Church , be. 
forementioned, and the Parifhioners may here 
freely bury their Dead without contradiction , 
or paying any thing for breaking the Soil ; it is 
not to be put to any prophane uſe, to have 
Swine kept in it, or muck heaps laid in it, but 
kept decently, as a place dedicated to Gods 
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The thirteenth Chapter treats of Pays 
ſonages, Vicarages, Sine Cura's and 
Donatives, and of the Indowments 
of Vicarages, and how a Paxrſonage 

' and Vicarage may be re-united, and 
many other things relating to Pay- 
ſonages, Vicarages,and Sine Cura's. 
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4 Parſonage or Par ſonage or Rectory is Pi certain portion 
ReFory , quid. : £ K of Land, T'ythes, and Offerings, eſtah- 


liſhed by the Laws of this Kingdom, for the 
maintenance. of 'the Miniſter that hath. the cure; 
of Souls within the: Pariſh where he is Rector, 
Spelmans or Pagygon, and properly- comprehends, integrs 
Gloſs. verbo Eccleſia pargchialss, cum omnibus ſuis juribus , 
Rector 12. oradiis, decimicgalis{que provemuuns ſpeciebu : 
alias vulgo diftum benefitium. And ſomtimes 
it is taken . pro Manſione, ſew domicilio Retto- 
ris, 
15 H.7.82 Andthough properly a Rectory - or Parſon- 


21 H.7-21... ce doth confift of Glebe-land and Tythes with 


SondM.5 Car. the Offerings ; yer it may be a Redtorygthough 


BR. it have no Glebe but the Church and Church- 
yard; and in ſome places, as in London, and 
other great 'T'owns and Cities, there may net- 

Ibid. ther be Glebe nor T'ythes , but. Annual Pay- 
ments and Offerings in lieu thereof, and by 
the grant of a Rectory all the Glebe, T'ythes 
and Offerings will paſs. | 

Cap.Quoniam —A Vicarage is a Cantel or Portion of the Re- 

autem verbo 5. Ctory ſec out by the Patron , Parſon, and Or- 

q-marcarum. Qinary, for the maintenance of a perpetual Vi- 

ary 


au — mm PRI ——_— — 


bf Chap.13,  Counſelloz. 159 


car, who as Vicegerent of the Parſon, hath / 
the cure of the Souls within the Pariſh where 
heis Vicar ; but a Vicarage may conliſt of 
Land or T'ythes alone, or of Glebe, Tythe , 
and Offerings, or in an Annual Penſion with- 
out Glebe or T'ythes ; and ſuch Penſions have 
been limited by ſeveral Canons , firſt to five 
Marks, after it was extended to fix Marks, and 
laſtly to eight. But generally Vicarages are 
indowed with Glebe and T'ythes. | 
Of Indowments, ſome are beyond all time 1ndowments be- 


of memory, that is, fo long ago , that it is fore «nd within 


not known in what time or age the fame was 7”) 
made, and in ſuch caſe it ſhall be preſumed» 

that the Vicar was indowed with ſuch ſhare of 

the Retory, T'ythes , and Offerings , as the 

Vicar and his Predecefſors have injoyed by all 

the time of the memory of any man. 

But if the Indowment it felf be extant, then 
the Vicar muſt be content with ſuch part of 
the ReCtory as he is thereby indowed with. 

But if theſe Indowments be ancient they ſhall rw : b, ex: 
be expounded according to the ufage ſince. pounded. 

And therefore if a Vicar were anciently in 
the time of. H. 3. or before indowed de decimis roll; >, 32 5.7- 
garbarum, ariſing in ſuch a Village , Hamlet q 
or Place, and have by colour of this Indow- 
ment, as long as any body can remember, had 
the T'ythe-Hay, as well as Tythe-Corn of :the 
lame Villages, Hamlets and Places , it ſhall be 
preſumed that in thoſe days Hay palt by that 
name. 

So if a Vicar were anciently indowed De Rolls 2.335. 8, 
minutis decimis, and have by colour of this In- Reynells-verſus 
dowment, by all the time of memory, had the 7 rap 7-4 he 
Tytheof ſome ſmall parcel of Wood;although * 

| Tythe 
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Tythe of Wood in its own nature be accompt- 
ed a great T'ythe, yet the Vicar ſhall enjoy he 
Tyrhe of this Wood by reaſon of the uſage. - 

Hetley 70.135. If a Vicarage were anciently indowed, 4 
Alteragio, which properly fignifics the Offer- 
ings art the Altar ; yet if the Vicar, by colour 
of this Indowment, by all the time of memory 
haveinjoyedthe ſmall Tythes,he ſhall have them 
ill. 

Rolls 2.234. If a Vicar be indowed of all the T'ythes a- 

. 7.335-4 ring in the Pariſh (except Corn,) and certain 

Oven 74 Fields or Grounds in the Pariſh, have time out 

of mind been ſown with Corn, till of late the 

have been planted with Hops, or ſown with 
Saffron, Woad, Rape, &c. the Vicar ſhall haye 
the T'ythe, and not theParſon. * 


Rolls 2.325.  Andif the Vicar be indowed of all the white 


2 & 3 Cro, E- 'T'ythes, or ſmall T\ythes ariſing, renewing, 
liz. 578. &c. within the Pariſh, he ſhall not by this In: 
More 457- dowment have the ſmall Tythes ariſing uy 


Hetley 1 35- 
W. ** the GlebeLandsof the ReQory , though they 
pts ſhould afterwards be ſevered from the Redty- 
ry. 
Vicar ſhall not And it hath been reſolved, that upon a ge- 
pe y=— of neral Indowment of a Vicarage,the Vicar ſhall 
© not pay the Tythes of his Glebe Land to the 


Cromptons 
Ca Parſon. 


P.- Car.1.B.R. If the Vicar be indowed of all the ſmall 
Matter upon in- T'ythes, and after Lands that have been ſown 
ogg us. with Corn, or mowed for Hay, time out of 
9's 2-335*5- mind, whereof the Parſon hath had the T'ythe, 
and theſe, Lands are ſince coriverted- to Hop: | 

yards, or ſown with Saffron, Woad, Rape,&c. 

the Vicar ſhall have the Tythes , and not the 

Parſon ; for the Indowment goes to not to: the 

Lands, but the 'T'ythes. i 
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IF a Vicar be indowed of all the T'ythes ari- Rolls 2-3 35-6 


fing upon a Manor,he ſhall by ſuch Indowment 
have not only: the T'ythes.of the. Demeſn , and 
Tenements, but alfo of rhe Frecholders Lands 
within the Manor. | 

\ The Parfonage of Luffenham in Leiceſter- 
ſhire the 22 of E. 4. was appropriated, to. the 
Abby of Suly, upon condition that a Vicarage 
ſhould be indowed: A Vicar from time to time 
ever [1nce was preſentcd and paid Firſt-fruits , 
byt no indowment now extant, it {hall now be 
mtended that it was indowed. 

The Indowments of Vicarages have becn. al- 
ways favoured at Law, the Vicars for the molt 
part having the cure of Souls. 

Indowments of Vicarages were for the moſt 
part made upon the appropriating of Churches 


.. ta Religious Houtcs, &c. and upon the appro- 


priation they did uſually aflign fome ſmall Por- 
tion of the ,ReCtory to .maintain a perpetual 
Vicar to ſerve the Cure , and took the reſt of 
the ReCtory to the uſe of Abbies , &c. Bur in 
proceſs of time the Abbors , &c. grew bctter 
Husbands, and took the whole ReEtories to 
themſelves, wirhout indowing, of any Vicar , 
and ſerved the Cures by their own Monks and 
Fryers, by which means Hoſpitality was neg- 
lected, the Churches and ReEtory Houſes dila- 
pidated, the Miniſter often wanting, whereup- 


on the Statute of 15 R. 2. and 4 H.4. were 15 R.2.cop.6. 
made, for the making void ſuch Appropriations 4 H.4.cap.18. 


as were made without competent indowment of 


” . . . . 
Vicarages, and likewiſe againſt the appropria- gretton vaſus 


7 


ting of Vicarages ; but Vicarages indowed be- Ward. 
fore thoſe Statutes,might notwithſtanding thoſe M-t 7 Jac. B. R. 


Yatutes have been appropriated. 


M Bur 


Upon what tt , 
caſcon } icaranes 
were indawed, 
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Sine Cura's But though forthe moſt part Vicarages were 
how introduced ;ndowed upon Appropriations ; yet ſometimes 
the Parſons, Patrons, and Ordinaries did indow 
Vicarages without any appropriation of the 
Parſonage: And if the Vicar were charged 
ſuch indowment with the Cure, as . 
upon 
moſt partthey were, then the Parſonage became 
a Sine Cura, of which more hereafter. 
How an Impro-. The Parſon or Appropriator is Patron of the 
priation may be Vicarage of common right, yet nevertheleſs a 
reſtored. Lay-man might have been Patron of a Vicat 
Wt _— on = rage as well as the Parſon , and - ſo might the 
; : 2a  z King; andthe Advowſon of a Vicarage may 
19 E. 2. Quare be appendant to a Manor by Preſcription , and 
Tmpedit 178. it ſhall be intended it was granted by the Parſon 
Rolls 2. 336. before the time of memory. 
y 4 - It ſhould ſeem thatat the Common Law be- 
ge bold of '., fore the Statute of 14. E. 3.the Freehold of the 
Ficaragein Vicarage remained inthe Parſon , and that the 
whom. Precipe was to be brought againſt the Parſon ; 
6 E. 3. 50.2 and before thatStatute the Vicar could not have 
3 _ - : F D.. had a Furis utrum, and he ſhall ftill have aid 
9 3% of the Patron, Parſon, and Ordinary. 

And as the Vicarage was part, and taken out 
of the Parſonage ; fo it may be again re- 
united. 

How a Vicaragz For if the Profits of the Parſonage or Vi- 
may be re-uni- carage fall into ſuch decay, that either of them 
red. . . . <7" 
23 RE. 14.4. O88 ſelf is not ſufficient to maintain a Parſon 
40 E. 3. 28.b., and Vicar, they ought again to be re-united. 
- Rolls 2.337.-bk,, And the Parſonand Ordinary, in the time of 
' the Vacation of the Vicarage, may re-unitethe 
. Vicarage to the Parſonage. 
WrereaFica And if a Vicarage fo if into decay, that the 
654 _ ſame is not ſufficient, competently to maintam 
Rul!s> -+-h.2. 4 Vicar, the Bilkop may judicially compel the 
F IP | P arſon 


— 
. 


a AO AAEh GA 


Chap. 1 3. Counſelloz, I 63 
Parſon: to inlarge the Vicarage or Appropriator; 

but by Catzby 2 E 4. 24. p. ſuch Augmenta- 2 E. 4.2 .4.b. per 
tion muſt be: made by the Biſhop , Patron, and Cat#6y. 
Ordinary. 

It hath been reſolved, That where there is a How a Vicarage 
Parſonage and Vicarage indowed, that the Bi- may be diſil. 
ſhop/in the Vacation may diffolve the Vicar- **%+ 
age : Burif the Parſonage be impropriated, the ont Be on 
_ cannot diffolye the Vicarage ; for upon $a. * —_ 
a diffolution the Cure muſt revert , which it Palmer 219. 
cannot into Lay-hands ; for where there is a 
Parſonage and Vicarage , they both have the 
Citre ; | the Parſon babitaaliter, the Vicar att u- 
altter 5s pare Noy: 

If an- Impropriator or Appropriator, Patron How the Reo. 
or-Vicarage , . by agreement between him and”) 974 Yicorage 
the Ordinary, | preſents to the Parſonage,by this” 7 ron, 
they-are-re-united ; and it ſhould ſeem that a Ig Afi'p.37 
bare- Preſentation, without -any Agreement at 2 H.6.33.*. 
all, diſappropriates the Parſonage, and re-unites 11 H:6.18.b-, 
the Vicarage. 

If any Charge fall upon the Vicarage , it Charge fails on 
ought to be repaired by the Parſon. rand ©-147 
And ſo much - of Parſonages and Vicar- h \ oo 54 fk 
apes. | 0.144. 

A Donative is a Spiritual Preferment in the A Donor: ve, 
Church, be it Church, Chappel or Vicarage, 9%: 
which is in the free Gift or Collation of the _ 7 " 
Patron, without making any Preſentation to oh *_ 
the Biſhop : Neither needeth ſuch Clergy-man 
have any Admiſſion, Inſtitution, or Induction, 
by-any Mandate from the Biſhop , or others ; 
but may by the Patron, or by any other autho- 
rized by the Patron , be put into poſlcthon : 
And ſuch Incumbent is free from the Viſitation 
bt the Biſhop; or any other than his Patron or 


M 2 his 


t Inſt. 334.4, 
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his Commiſſioners, and by conſequence freed 


from Procurations. 
*3 Aſ.p.zsg. * And if the Biſhop ſhould take upon him 
A Pariſh to vitit a Donative,and deprive the Incumbent, 
Church maybe he runs himſelf into the - danger of a Pramu- 
a Donattivye. . 

nire, | 
Rolls 2. R. i, And note, That a Pariſh Church may be a 
1 Init.344.2'” Donative, and have Cure of Souls: And ſuch 
6 H.7. 142. Donatives cannot lapſe, unleſs by ſpecial A+ 4 
contra Kevle. creement at the Foundation ; but the Ordina- 
” Yelvertoa ry. may compel the Patron to collate : * Bur the 
—_ Neb. 35 Patron cannot collate a Lay-man, as ſome have 
thought, but a Spiritual Perſon in Holy Or- 
ders ; but it the Patron once preſent to a Do» 
native, and the Clerk upon ſuch Preſentation be 
admitted, inſtituted,” and inducted, it is there- 


1 Inſt.3 44.4. 


Cro.Jac 63. 


How a Dona. by for ever aſter become Preſentative,and ſhall 
trve may be be nolonger eſteemed, or uled, as a Donative :- 
made Preſenta- But if a Stranger that has no right,Preſents to a 


PEO. Donative, though his Clerk be admitted, inſti- 


1 Inft, 344. 4-, ; AY 
FN.B.35.e. tuted, and inducted ; yerthat ſhall not alter the 


| In2.344.2.,, Nature of the Living. 

The King may A1It the King found a Church, and exempt it 
Eound a Dona- from the Vitration of the Ordinary, it is a Do- 
/rve, or L4cXe native, and the King ſhall viſit by his Chancel- 


a Cubjcif t0 a0) 

” OT, 

8, EE os : F 

1 Inſt.344.2. So it is , if the King found a Church or 


Chappel, without any ſpecial words. 

And the King may give Liceneeto a Subject 
to erect or found a Church or Chappel Dona- 
ti;c, and exempt it from the Ordinaries Vilita- 
tion ; and the Patron may in ſuch caſe viſit by 

_ ___ his own Commitlioners. 
——_—_— _ may be brought 
| Int1.44; of a Donative, quod permittat ipſum pre- 


Yelyerton 61. ſentare ad Eccleſiam; but the Declaration 
F.N.B.35.c6 in 


v 
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in ſuch caſe muſt be ſpecial. | 
And Donatives are within the Statute a- Donatives 

gainſt Symony, and where they have Cure of 9:t%1in the Sta 

Souls , they are likewiſe within the Statute a- * hg. - vymony 
. > 0 and Pluralities 

gainſt Pluralities, Sins Carts --- 
There is another ſort of Church Livings quia. 

that are commonly called Sine Cura's ; theſe 

are ſuch Parſonages as have Vicars indowed 

. with Cure of Souls, as has been ſaid : But theſe Livings Incom- 

are not within the Statute of Pluralities ; nor £4*i%e. 

are theſe Livings ſaid to be incompatible ; for Quare. 

thoſe Livings are only fajd to be incompatible 

that have Cure of Souls; and therefore I con- 

ceive their needs no Diſpenſation , or Faculty , 

for the taking one of theſe Sine Curs's, though 

the party had another Living before with Cure 

of Souls : But hercin the party is beſt to be ad- 

viſed by ſome Learned Canoniſt ; but by the 

Statute there needs no Diſpenfation: 
And ſo much for Parſonages , Vicarages , 

Donatives; and Sine Cura's: And for other 

Church Preferments, I ſhall refer the Reader 

to Mr. Hughes Learned Treatiſe of the Parſons 

Law, they being above my undertaking, 
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CHAP. XIV. 

The fourteenth Chapter ſhews what 
Refagnations and Permutations are, 
and in what manner they may be 
made, and other matters relating to 
them; and of nion and Conſolidla- 


100S. 


Part[l. 


Reſizn.rtion, A Reſignation is where a Parſon, Vicar, or 
quid. C A other beneficed Clergy-man, voluntarily 
gives up, and ſurrenders his Charge and Pre- 
ferment to thoſe from whom he received' the 
ſame, which may beabſolutely, or upon condi- 


tion. 
To whom. A Reſignation muſt regularly be made to the 
Dyer 294-Þ. next immediate Ordinary, andnot to the Supe- 
rior. 


To or by a Pro- | 
-— / A Reſignation may be made by, or-toa Pro- 


Noy 147. Etor ; but a Church is not void by any ſuch Re- 
{1gnation in abſence, till the ſame -be preſented, 
and accepted by the Ordinary : Or a Refigna- 
tion may be made in the preſence of a publick 

Gaytons Gaſs, Notary in the abſence of the Biſhop ; and after 

P.34 EL.C.B. it is preſented and accepted, it is as good as 
though the Biſhop had been preſenr, 

Reſignation And though regularly Reſignations ought to 

-— gy '0 11% he made to the Biſhop, from whom the Clerk, 

Dyer29 4.p.56. upon his admifhon , receives his Charge and 

Kelway 49. Cure, yet a Reſignation to the King, as Su- 

Plo.492.2%.” pream Ordinary, hath been held good. 


Word' of Re- The uſual words of a Reſignatioa aregrenun- 
fegnation. +;:re, cedere, remittere, & reſignare. 


Dyer 2.94-P-5 6. 


Dona- 


| Chap.14. Counſelloz, 167 

Donatives mult be refigned to. the Patron. , To whom a Do- 
and not to the Ordinary ; for the-Clerk in that 797%? 7s to be 
Caſe reccived his Living immediately from the - a 
Patron. Lan = 

And if there be two Patrons 'of a Donative, 1 Inſt. 44.2, : 
and the Incumbent reſign to one of them, ir is 
good for the whole. 

In the Caſe of one Gayten, P. 34. Eliz. in Cro. Jac. 63, 
the Common Pleas, ina Gare Impedit for the Yelverton 60, 


Church of Little Creſſingham in Norfolk , a O—_ 2 
Parſon reſigned his Benehice in the preſence of rh tory Ad 
2 publick Notary, /ponte, pure, & ſimpliciter , Semble reſolute. 
to the uſe of two upon condition, quod /# ali- on. 
qui eorum non admiſſi fuer. & realem poſſeſſio- ®- 3 Eliz. ro. 
nem Eccleſie preditte adipiſci non valeant in- ***: ©» 
fra ſex menſes, quod tunc , &c. And in this 
Caſe it was very much diſputed, whether a- 
Reſignation could be upon Condition; bur at 
laſt with adviſement with the Civilians it was 
reſolved, That a Reſignation might be upon 
Condition. 

Permutations or Exchanges, are where two Permut ations, 
Clergy men agree to exchange their Livings, 9%. 
and after they made ſuch agreement,and pur ir 
in writing,they make mutual Refignations upon Regift.3o6.b., 
Condition in the form following : 


In Dei nomine, Amen. Ego H.de W.Reftor 4 Reſignation 
Eccleſiz de N. Lincoln. Dioceſ. wolens ipſans ,* TW 
Eecleſiam meam cum Eccleſia de P. dit Dive. yam 
eujus Reftor exiftit Dominins de W cert is jult is, EE 
& legitimis de cauſis ſine dolo & fraude Cano- 
nice permutare, ipſam Eccleſiam meam ex cau- 
ſa permutationis hujuſmodi & non alio modo, in 
ſacras mani venerabilis in Chriſto Patris Dc- 
mini T, Dei gratia Lincoln. Epiſcopi reſigno , 

M 4 ſup- 
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The Proteſt oti- 
(2, 


13 E.4.3. b. 
Co.4.102.Þ., 


ſupplicans humiliter'&- devote, ut H. de hujuſ- 
modi cauſa permutationis ipſam refignationem 
ſic fattam &' non aliter velitis admittere , & 
negotium permut ationis hujuſmodi quatenus ad 
vos attinet fideliter expedire. - Et proteſtor ex- 
preſſe in his [eriptis , quod ſi ditfa permutatio 
debitum non [ortiatur effettum , quod hujuſme- 
di mea reſignatio pradicta pro nuilo penitus ha- 
beatur. 


To which is added an Inſtrument contain- 


ing a Proteltation, in the form following : 


In Dei nomine, Amen. Ego H. de W. nunc 
Rector Fccleſize de P. Lincoln. Dieceſ. & Prius 


Rector Kecleſie de N. dicte Dioceſ. proteſtor, 
dico & allego in his [criptis , quod fi contingat 
qued hujuſmods Etcleſia mea deP. abſque dolo 
* & culpa meis in bac parte 4 me aliqualiter e- 
wircatur, volo & intendo ad dictam Ececleſiam 


de N. ab{que aliqua difficultate libere & lictte 


redire, &> cam re-habere juxta Canonicas ſan- 


cti:nes, EX proteſior inſuper quod non intendo 


wc wvolo ab huju/modi proteſtatione ſeu effectu 


eru/dem recedere aliqualiter in futuro , ſed & 
dm proteſt ations &* contentis in cadem, volo & 


endo in futuris temporibus firmiter adberere, 
juris veneficio in ommnbits ſemper ſalvo, &c. 


What the cffe&t of this Proteſtation is, I 
mult leave to the Civilians to determine, how- 
ever the intent of the thing agrees well enough 
with the reaſon of the Common Law ; for at 
tie Common Law if a man exchange Lands, 
ang the Land he receives in exchange be evict- 
cd, he may repair to his own Lands , and re- 
enjer upon them, And 
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Chap. 14. 


\ 


| ſentof the Incumbent is likewiſe neceflary. 


Counſelloz, 169 


And it has been refolved, That where two Permut.:::17 
Parſons of two ſeveral Churches by an Inſtry- 94, quia ove 
ment in writing agreed ro permute their Chur- _— 07G 008" 
ches by way of exchange , and ſeveraliy re- _ Ex © 
ſigned them into the hands of the Ordinary to exchange 10, 
that intenr, and the ſeveral ' Parrons preſented Co.-2. 74.b'. 
according; to the intent of rhe Exchange , and Prins Title 
the one Parſon was admitted , inſtirurcd , and ©***"8* 
inducted ; and rhe other was admitted and in- 
ſtirured,bur dyed before induction, that though 
the induction of the other was abſo]ute,yet this 
we {o directed by the precedent Agreement , 
which was by way of Exchange, which ought 
to be executed on both parts in the life of the 
parties ; and the induction could not be made 
upon Condition ; therefore for this reaſon it 
was all reſolved to be void. 

A Union or Conſolidation is where two or 
more Churches are united and conſolidated into 
one, and may be for a certain time ; as for the 
life of the Incumbent ; and then it is but in the 
nature of a Plurality, or it may be perpetual. 

Unions are made by the Ordinary by the con- Cro.El.500,504 
ſent of the Patrons in the vacancy, with the li. More 56 r. 
cence or confirmation of the King : But if the gry = 4 
Churches, or either of them, be full , the con- ,, &.;..5, a+ 
Caula 2. 15. q« 
By a Statute made in the 377th year of FH. 8. Et Tempori 1. 


| the Biſhop is inabled to unite Churches which See Dyer 2.59» 


. . . . Y . tone 
are within a mile one of the other, withour the ©: 77 


\ G -*” forme du union. 
Kings licence or confirmation, ſo as one of the g:2e, 35 11, 8. 
Churches be not above ſix pounds in rhe Kings cap. 21. 

Book. 

By another Statute in the 177th year of King 17 Car.z.cap.3 
Charles the Second, the Ordinary is inabled in 
Cities and Corporations to unite Churches , 
with 
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with the conſent of the chief Magiſtrates, with, 
out the-Kings licence or confirmation , fo the 
Churches united exceed not 100 Þ. per annum, 

The uniting of Churches ought to be cauſs 
utilitatis ſive neceſſitatis , as vicinity , paucity 
of Inhabitants, ſmallneſsof the Livin b ny 

Gro. EL gore! And if two or more Churches {halt be united 
Rolls 2,778, upon a falſe ſuggeſtion, it ſhould ſeem the union 
is void, both by the Common and Canon Lay, 

At the Common Law it ſhould ſeem Chur- 
ches might be united of any value by the Or: 
dinary, with the conſent of the'Patrons andthe 

Cro, Eliz. 501 , Kings licence or confirmation. But I find two 

per Gaudy & Judges affirm that the Ordinary might unite 

Fenner, poor Livings without the 'Kings licence or con- 
ſent, but not great ones : whence the Judge 
took he _—_ Tam to ſeek ; for in the 
height of Popery I find the Kings licence or 

beings 9 pa. ultra DN concurrent. ZAndſo much |} | 

F.Grant,104, for Unions and conſolidations, 


Fo E.3,27.2., 


Gloria Deo Ommpotent1. 
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Second Part: 


BEING THE 
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i} TYTHES or TYTHING. 
he SHEWING 


> | In what manner all manner of Tythes, 
Offerings , Mortuarics, and all other 
Church Duties are to be paid, and in 
what Courts and manner they may be 
recovercd,and to whit charges they ar 


| Subject. 


With many other things fit ſor all People , but 
eſpecially all Clergy-men, to know. 


Written by Str STMON DEGGE Kt. 


CC 


LONDON, 
Printed Anno Domini M DC LXXXIV, 


To his Worthy and: Re- 
verend Son in Law. Mr. 
Anthony Trollop , Rector 


of Norbury in Derbyſhire. 


Dear Son, 


[; is now above thirty years; ſince 
the Tything T able publiſhed ma- 
ny years ago, came to my hand ; and 
upon pole + thereof, finding that the 
Common Laws and Canon Laws 
differed in many things, I thought 
it would be a Work, grateful to the 
Clergy, and uſeful to others, to pub- 
liſb ſomething in order to the recon- 
aling of them : To which end I had 
gathered together ſome Materials ; 
but the War coming immediately on, 
and after that the Eccleſtaftical 
Courts being laid aſide, and other 
Courſes found out for the recovery of 
Iythes, I deſiſted the further Proſes 
ſecution of that Deſign, until it was 


; '{ hp 


The Epiſtle Dedicatory. 


revived at your Requeſt, ſeconded by _ 
ſome other Reverend Divines, when | - 
upon looking! up my- old Notes, and 
adding ſuch Tudgments and\ Reſoly 
tions, that I have ſince come to the 
knowledge of, the whole is reduce 
to.the form I here preſent it to you; 
you have moſt Right to it, and-| 
heartily wiſh it may be of as pred 
Service and Atvantage to you, an 
all the Reverend-Clergy, as is de: 
fired by him that is 


Your aftetionate 
loving Father 


S. D. 


THE 
LAW. 
O- F 


TYTHES or TYTHING. 


CHAP. I. 


The firft Chapter ſhews what Tythes 
are, the ſeveral ſorts and kinds 
thereof , and inwhat manner due, 


dAving in the former part of this 
S929] @ Diſcourſe ſhewed the Worthy 

— and Reverend Clergy-men in 
ITE) 5 what manner they may lawful- 
=I8I ly and juſtifiably attain to ſuch 
Preferments in the Church as 
they are capable of, and in what manner they 
may avoid all the perils and dangers thart at- 
tend the Beneficed .Clergy-men. Ir reſts now 
that I ſhew them what Profits they may juſtly 
challenge to belong to their Church Prefer- 


tnents, and in what manner to be paid , and 
| | how 
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how to be recovered if need require. And firſt 
of T'ythes, which the Canoniſts define to be, 
Defnition. A tenth part or portion of Increaſe command. 
ed to be paid to the Sons of Levi for their Mink 
fry, wherein they ſerved in the Tabernacle. 

Or, as ſome others define them, they are, 

Omnium bonorum licite quaſitorum quota pars 
Deo Divina inſtitutione dehita. 

But the Common Lawyers define them to 
be, | bs 

Cot 1.1 3b, An Eccleſiaſt ical Inheritance Collateral to the 
Eſtate of the Land, and of their own proper 
Nature due only.ta an Eccleſiaſtical Perſon by 
the Eccleſraſtical Laws. 411419 

And for that reaſon no unity of Poſlefſion 
can extinct or ſuſpend them ; but they , nt- 
withſtanding ſuch unity, remain 7 eſſe, and 
may be demifed or granted n6twithſtanding a- 
ny ſuch unity : But may more properly, in my 
judgment, be defined to be, 

A tenth part, or ſome other thing in lieu 
thereof, of all the increaſe yearly ariſing forth 
of the profits of the Lands and Stor, or raiſed 
by the induſtry of the Pariſhioner , and properly 
due ta the Clergy that have the Cure of tht 

Sculs in the Parijh where they ariſe. 

Pivifim, And by ſome Canoniſts 'T'ythes have been 
divided only into two kinds,that is, Predial and 
Perſonal : And in this manner of diviſion they. 
comprehend all manner of T'ythes that ariſe er- 
ther immediately or mediately from the Landy 
under the name of Predial T'ythes: which they 

PoQ.c Stud.1.z again diſtinguiih into Predial , mediate and inr 

C.55-P-168.d. mediate ; under which they comprehend the 

cog = T'ythes of Corn, Hay, Wood, Herbs , and all 

«7 Iam | Ut p- . . 

icy werbus dike OFher things, that cither come from the ground 

&cnteft decima, by | 


Chap.1 - N2Lawof Tythes. 77 


by Manurance, or of its own Nature ; and un- 
der the name of T'ythes Predial mediate,is com- 
prehended the T'ythes of all manner of Cattel 
and other things that receive their nouriſhment 


| from the ground. 


But Tythes by the Common Lawyers (and 2 Int.c49. 
which diviſion I ſhall obſerve in my Diſcourſe ) Roll 1.53 5.4. 


- aredivided into Predial, Mixt and Perſonal : 


And accordmg to this divition all T'ythes that 
ariſe from the ground, as before is ſaid , imme- 
diately, are only accounted to be Predial : And Lindwoad c. 
thoſe that ariſe from Cattel and other things , Voam prop- 
that receive their nouriſhment immediately from rat _ oat 
the ground, they call Mixt ; and thoſe that a- 
ie Hom the Labour and Induſtry of man a- 
lone, Perſonal. 

Tythes again both by the Common Law- 
yers and Canoniſts are divided into great 
Tythes, in Latin majeres ſeu greſſe decime ; 
and into ſmall T'ythes, in Latin »9inores, or 14- 
mr decyneg. And in this diviſion Corn, Hay 
and Wood are all accounted groſs or great 
Tythes. But there has been ſome quettion 
whether 'T'ythe Wood ſhould be accounted a 

eat or minute 'T'ythe, and reſolved that it a 
Vicar be only indowed with the {mall T'ythes, py. , g,. 
and have by reaſon thereof always had 'I'ythe y.z. 
Wood, that in ſuch caſe it ſhall be accounted a 2 Bulſt.e 7. 
ſmall 'T'ythe, otherwiſe it is to be accounted a- 
mongſt the great Tythcs. And Woods has Litt.Rep. z 44. 
been twice adjudged to be ,a fmall 'I'zthe , as 
Littl:ten Reports. 

But all manner of T'ythes of Gardens, Herbs, Cro.Et.457. 
Roots, Fruit, Saffron, W oad, whether {owed Hutton 7 7. 
n Fields or Gardens, Flax, Hemp, Hops,Rape, - ery S. 
and all other Predial , Perſonal , and Mixt L042 fs 
N 'Tythes © 
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Palmer 219.”, 'T'ythes are accounted inter minutas decimac ; 
2200; but in Udal's and T indal's Caſe, Hutton 77. in 

ſome caſes Hops, Woad , &'c. may be great 
T'ythes in places where they are much ſowed. 
Lindwood c. And herein the Cuſtom of England's kind to 
Nuoniam prop- the poor Vicars,making many things to be allow- 
"wk _— *li- ed for minute T'ythes that are not ſo in others, 
I have been the longer in this diviſion of 
T 'ythes between great 'T'ythes and ſmall T ythes, 
becauſe many Vicarages are indowed with the 
Sel. Glo, {9221 T'ythes only ; and in ſome old Indow- 
nt :78, ments you will find the word Alreragium,which 
Hetley 135. by Cuſtom may as well comprehend the ſmall 
Winch. 70. 'T'ythes, as ſuch Profits as ariſe from the Altar. 
Ruo Jure debit. Now perhaps it may be expected I ſhould 
 fay ſomething to fatishe the Reader by what 
Law T'ythes became due under the Goſpel. 
But in that point I find fo great a difference be- 
tween the Canoniſts, School-men and Divines, 
that it would be a great preſumption in me to 


take upon me to determine the point , the ra- 
ther becauſe I am informed by a reverend,learn- 
ed and grave Divine , that the learned Selden 
Heylins Hift. of retracted his Opinion therein ; and what it was 
Prechyrery 391 you may ſee in the places. noted in the Mar- 


agar; pee .. gent:Bur fo far as I have obſerved,they all agree 


And in the end 10 this, That T'ythes quoad [uſtentationem Cleri 
of the Epiſtle ro vel Minifirorum Dei are Fure Divino; So that 
ws R _— the ſole queſtion amongtt all theſe learned men1s 
** 9% aboutthe quantity,or quoto pars. But be they due 
ire divino, jure EccleſiaFtico,or jure Humano,l 

conceive the difterence cannot be great,fince,as it 

mull receflarily be confefled , they have been 

given and conſecrated Deo & Santte Eccleſiz; 

and fo being dedicated to God and his Service 

(11 my poor judgment) the taking them _ 

rom 


"0 
from the proper uſe and end, cannot be leſs Sa- Do&.&6tud.l.2. 
crilegious, than it they were without diſpute x : 2 164.b*.” 


re" 


hap.z. ©! Law of Tythes. 


Fure Divino, | ſhall not therefore ſtuff this 

ſent Diſcourſe with the Arguments of any 
Ele: but ſhall leave the Learned to their own 
conceits , it ſerving my purpoſe that they be 
due by any Law, Divine, Human, or Ecclefi- 
aſtical. My next Examination ſhall be to whom 
they are due. 


Eg 


——_—— 


CHAP. II. 


The ſecond Chapter ſhews to whom 
Tyvihes are due, and by whom to be 
paid. 


pas ſhewed in the former Chapter 7» whom Tythes 


what T'ythes are, .and the ſeveral kinds a : n -z fo be 


thereof, I ſhall in the next place ſhew rv whom 
the ſameare due to be paid. 

That there were Infeudations of 'T'ythes be- 
fore the Parochial Rights were ſetled, is with- 
out diſpute both here in Exgland , and in other 


Chriſtian Kingdons and Commonwealths: In Seldens Hiſt.de- 
cim.178$, &c. 


which particular the curious may fatische rhem- Pk. An Bs 


ſelves in Mr. Selder's Hifory of Tythes, and 0- 


20. 24.49. 88. 
ther Authors. And it is more clear,that before art.z. c:ucluſe- 


the time that the Parochial Rights of T'ythes 0: 


were ſetled, that the Owners of Lands mi ht 
grant their 'T'ythes to any Eccleliaſtical or Re- 
ligious Perſons ( a multitude of Prelidents , 
whereof the Reader for his fatisfaftion may find 
in the Monaſticon Anglicanum of Mr.Dugdale:) 


Þ that by this mcans the whole 'T'ythes ot ſome 
N 2 Parilhes, 
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Pariſhes, and divers great Portions out of other 
Pariſhes, were granted to Abbots, Priors, &. 
And ſome to the Parſons and ReCtors of other 
Pariſhes ; which is the reaſon that at this day 
there is ſeveral Portions of 'T'ythes held from 
the Pariſh Churches by Impropriators and the 
ReCtors of other Pariſh Churches. 
Wien the Par» When the Parochial Right of T'ythes was firſt 
_ ys f ſetled, there hath been (as ſhould ſeem)a vulgar 
K-5 | Error: For 'tis frequently faid in our Contmon 
10H. 7.8.2, Law Books, that before rhe General Council of 
43E.3-5. Lateran, whuch was held 1179. thatevery one 
Dot&Stud1.2. yas at liberty to give his T'ythes to what Spiri- 
rk 14b. Fual, Eccleſiaſtical or Religious Perſon he plea- 
Dyer 84.&c, fed z but that by that Council the Parochial 
Right of them was ſetled. Neither was this an 
Error of the Common Lawyers only, for Mr. 
Lindwood a Learned DoCtor of the Civil and 
Canon Laws, that lived in the time of H. 5. a- 
bout two hundred and fifty. years ago, tells 
us , that ; 
Lindwood c. lo- Bene potuernnt Laict decimas in feuuum re- 
cat. & condu&t, tinere, O& eas alteri Eccleſig dare ante Conci- 
verb.portion. Jzum Lateranenſe, non tamen poſt, &Cc. 

Bur there is no Canon in that Council to be 
found, whereby the Parochial Right of T'ythes 
was ſetled, nor was the Parochial Right of 

 Seldens Hiſt. 'Tythes ſerled till the year 1200. and then not 
cccm.231. by any Canon,but by a decretal Epiſtle of Pope 
: Inſt.641- Innocent the Third, a Brief of which Epiſtle 
here follows, as I find it in Mr. Selden's Hiſte- 
ry of Tythes, and in Sir Edward Cook's Inſti- 


rures. 


Innocent 3. Ep. 


Decret. 1.2.p. Ss 
pong mm Perwyenit ad audientiam noftram, quod mul- 
len. ts in Dioceſi tua Decimas ſuas integras wel duas 


Scldens H./?, of partes ipſarum non ills Eccleſiis, in quarum Pa- 


rochils 
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rochias habitant, wel ubi pradia babent, & a 
wibus Eccleſiaſtica percipiunt Sacramenta, per- Innocent 3 tell; 
f- man ; ſed eas aliis pro ſua diſtribuunt wo- "4, "* Þis Epi- 
WRER pg ſthes,that Tythes 
luntate : Cum igitur inconveniens eſſe videatur”,.,', >, 
& & ratione diſſumile, ut Eccleſie, que Spiritu- pariſh prieſt de 
alia ſeminant, metere non debeant a ſuis Paro- communi jure, 
chianis temporalia, & habere, Fraternitati tug Vids Decretal. 
(being directed to the Archbiſhop of Canrerbu- C'<81-3-4e de- 
ry) authoritate preſentium indulgemus,ut liceat On 
tibs ſuper hoc, non obſtante contradittione wel g ivia, c.29. : 
a cujuſlibet ſeu conſuetudine hattenns Cum contingat. 
obſervata, quod canonicum fuerit ordinare, & 
facere quod ſtatueris per Cenſuram Eccleſiaſti- 
cam firmiter obſervari : Nullt ergo , &c. Con- 
firmationis,$&c. Datum Lateran. 2 Nonas Julij. 
I muſt acknowledge I give the Reader this a 
little imperfect for want of the Original: and it 
was Sir Edward Coke's caſe allo ; for IT perccive 
he borrowed his from Mr. Selden. 
But ſome have fancied ( and perhaps not 
without reaſon ; for this ſeems not to be a ge- 
neral Decree, but a particular Inſtruction to the 
Archbiſhop of Canterbury) that the Parochial 
Right of 'T'ythes was not generally fetled of 
long after, that is, by a Canon made in the, _ 
. . . ens 
Council of Lyons, which was in the year of our pp ,-7,,,,, 


Lord 1274- under Gregorythe Tenth,in which 1 47. 


Council, it is ſaid, there is a Canon for the ſet- 
ling the Parochial Right of Tythes , but nor 
found among the Canons of that Council. But 
whether that were the Original , or a Confir- 
mation of ſome other Decree orCouncil, I dare 
not take upon me to judge : But certain it is , 
that about this Century the Parochial Right of 
Tythes was fetled in general. But though this 
decretal Epiſtle of Pope Innocent the Third be 
N 3 not 


Page 616, ' 
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not general, yet it was Obligatory as to the 
Province of Canterbury ; ſo that in that Pro- 
vince the Parochial Right of 'T'ythes may take 
its date from the time of that decretal Epiſtle , 
which was, as above is ſaid, in the year r200. 

Mr. Do&or Godolphin in his Repertitorum 
Canonicum ſeems not fatisfed, that it 1s a vulgar 
Error in our Books, that before the Council of 
Lateran, every one was at liberty to give his 
Tythes ro what Spiritual or Religious Perſon 
he pleaſed, and to prove a ſettlement of a Pa- 
rochial Right of T'ythes by a Council of Late- 
ran, he cites a Canon made by Innocent the 
Third in the ſecond Council of Lateran , held 
in the year of our Lord 1 120. fixty years be- 
fore the Council held under Alexander the 
Third 1179, or as ſome have it 1180. where 
he ſays 1t was decreed that the Religious Perſons, 
videlicet, the Ciſtertians, Hoſpitalers, Templers, 
and thoſe of St, Fohn of Feruſalem, which by 
rhe Popes Paſchal and Adrian were exempted 
from payment of Tythes, ſhould pay the ſame 
to the Parochial Incumbent, whereby a Paro- 
chial Right of T'ythes was ſetled by a Lateran 
Council, as-he concludes. 

But I wonder the DoCtor ſhould miſtake him- 
ſelf ſo much ; for firſt, there was no Lateran 
Council in the year 1 120. and he himſelf in his 
Catalogue of the Councils mentions none to be 
held that year, but aſſigns the ſecond Larerar 
Council to be held inthe year 1 15 t.wherein the 
Dr. is again miſtaken, for the ſecond Lateran 
Council that is not reckon'd amongſt the Ge- 
neral Councils, was held under Paſchal the Se- 
cond 1112. And the ſecond General Council 
held in the Lateran, was held under Innocent 

the 
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the Second, Anno 1 1 39.but of neither of theſe 
Councils are any Acts to be produced ; beſides 
Pope Innocent 3. entred not upon the Papacy 
till x 199. and ſo could hold no Council 1 1 20. 

ButI preſume the DoCtor meant the Council 
of Lateran held under Innocent the Third 1215. 
where there is a Canon ſomething like that the 
Doctor mentions; for by that Council it is de- 
creed, That the C:ſtertians, and all other Or- 
ders priviledged from the payment of 'T'ythes 
(without enumerating any more of the Orders) 
ſhould pay T 'ythes of ſuch Lands as they ſhould 
purchaſe after that Council, although they held 


them in their own proper hands ; Eccleſits quzj- Decret.Greg.l.3 
bus ratione prediorum antea ſolvebantur , niſt **+39-cap.34. 


cum ipſis Eccleſiis aliter duxerint componendum: 
But this can ſettle no Parochial Right , for it is 
only that the 'T'ythes ſhall be paid to the Chur- 
ches, quibus antea ſolvebantur. And that the 
Parochial Right of 'T'ythes was ſetled before that 


Council appears clearly by the very next Canon Can 5 x. 


of that Council : For there being complaints 
made in that Council that divers Clerks, as well 
Regular as Secular, upon Grants and Leaſes of 
their Lands, took Covenants of their Grantecs 
and Tenants to pay their 'T'ythes to the Gran- 
torsin prejudice of the Pariſh Prieſts,it was there- 
fore decreed, quod quicquid fuerit occaſione hu- 
juſmodi pacti praceptum Eccleſia parochialired- 
datur; this word reddatur proves ſufficiently 


that the Parochial Right was ſetled before that 


time ; and Pope Innocent the "Third, in ſeveral Greg.Necret..3 
of his Epiſtles, declares that they are due to the 


Pariſh Prieſts de communi jure. 
And that the Parochial Right of T'ythes was 
not ſetled by any General Council,but by a Pa- 


N 4 pal 


de decim. c. 30. 
Cum tua Dio- 
ceſ& ibid.c.1 9, 
cum contingat. 
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Nota. 


Robert Parning ſays, who lived within a 100 
years of this time, and was after Chief Juſtice 
af the Common Pleas, who could not be igno- 
rant how the Parochial Right of 'T'ythes was 
ſetled, and he fays that in ancient time before 
a new Conſtitution made by the Pope, the Pa- 
tron of a Church might grant 'T'ythes within 
his Pariſh to another Pariſh. 

But whether the Parochial Right of Tythes 
was ſetled the one way or the other ,' it ſeems 
that all former Grants wer nullified,or otherwife 
the Conſtitution had wrought ſinall efte&t to 
the end it was deſigned, the greateſt part of the 
T'ythes being before that time granted to Mo- 
naſteries, as may be obſerved in the Mona#t;- 
con Anglicanum. 

But notwithſtanding this Conſtitution, many 
of the Abbots held out againſt the Pariſh 
Prieſts, who durſt not, or, were not ableto con- 
teſt them,and after claimed the T'ythes by Pre- 
ſcription, that is to ſay, by forty years poſlefſi- 
on, which is a Preſcription allowed by the Ec- 
cleliaſtical Courts, and that's the reaſon that 
many Portions of T'ythes are at this day held 
by Impropriators that had been gained by the 


Abbots by ſuch Preſcriptions, and not by their * 


ancient Grants, and by this means they got 
their Preſcription Je now decimando : For the 
Canon Law does allow one Clergy-man to pre- 
{crive again!t another, but not a Lay-man by 
any means to the prejudice of the Church. But 
it a Clergy-man, Secular or Regular, continue 
to have the polleiſioa of a portion of 'T'ythes in 
another Parith quietly forty years,this ſhall make 
14, 4 $209 title againſt the proper ER 
an 
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y 
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and the ſame Law holds de non decimando : Greg.Decret.1.z - 
For if a Clergy-man Religious, Secular or Re- fit-26.c. 6. ad 
paarha any Land forty years together 'T'ythe "55 Poſtras. 
| ee, he ſhall hold Tythe free for ever ; but if 

a Lay-man hold Lands 'Tythe free a thouſand Sera 
years, it avails him nothing by that Law. SS: 

Bur after the Parochial Right of T'ythes was 
ſetled, it is clear, that no Lay-man was capable 
of T'ythes in pernancy, but in particular Caſes, 
till the Statutes, by which the Monaſteries and S*1den.Hiſt. de- 
Religious Houſes were diſſolved, enabled them : ;,;. Phat 4 
But in ſome ſpecial Cafes Lay-men were capable c9...,,. _ 
of Tythes in PErnancys as in the Caſe of P 1got Lay-men capa- 
and Heron cited in the Biſhop of Wincheſter's ** of Tythes in 
Caſe : where the Caſe is pur, That the Lord of ©7799 
a Manor , and all thoſe whoſe Eſtate he had in my 
the Manor time out of mind , had paid to the 
Parſon of D. ( in which Pariſh the Manor lay ) 
for the time being, a certain Sum for the main- 
tenance of Divine Service in contentation of all 
Tythes ariſing-within the ſaid Manor, and that 

| inconſideration thereof he, and all thoſe whoſe 
Eſtates he had in the ſaid Manor by the time a- 
foreſaid , had and enjoyed all the Tythes ari- 
ling in the faid Manor : And in this Caſe it 
was adjudged, That the Lord of the Manor 
might have theſe T'ythes in pernancy, and ſue 
for the fame in the Spiritual Court, but a man 
cannot claim 'T'ythes generally as part of, or be- 
longing to a Manor. 

Butſince the ſeveral Statutes made for the diſ- Tg £7 4A 
ſolution of Monaſteries,thoſeT'ythes which were þ,,.. ids 
appropriated to the Religious Houſes ſodiflolved 5:arute; of rhe 
are become Lay-fee, and any Lay-men by the diſolurien of 
Laws of this Realm are capable of them in per- Abveys. 
nancy, and may ſue for the ſame in the Spiritual 

Courts. But 


=” —— —_—_ oO 
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All the Tythes But fince tht Parochial Right of T'ythes wag 
belonging to the ſetled prima facie, all Tythes not appropriaced 
RefFor primz belong to the Rector of the Pariſh Church 


facie. 2 : . . 
Portions by Wherein they ariſe ; yet notwithſtanding the 


Preſcriptien, Parſon of one Pariſh may preſcribe to have a 


14 H.4.17.2 portion of T'ythes in the Pariſh of another ; 
44 All.p.25- and fo might Abbots, Priors, and other Religi- 
oak SHR. of ous Perſons preſcribe to have portions of T'ythes 
Tythes,161, In Pariſhes, whereof they had not the Advow- 
How Preſcripti- ſons, and by conſequence the Patentees from 


ons are robe the Crown, and the Impropriators may claim 


Re "Y the ſame by preſcriptions in the Abbots, Priors, 
TT HIM >. and the uſage fince the diflolution will 
T - ſerve to prove the preſcription and uſage in the 


Selden 399, Abbots, &c. that they held the ſame fo time 
out ef mind. But no Lay-man at this day is 
capable of 'T'ythes in pernancy, but under the 
Statutes of Diflolution, unleſs by a grant by the 
Biſhop, Parſon and Patron made before the dif- 
abling Statutes. | 

Extra-parochi- As for Extra-parochial Tythes,there has been 


al Tytyves. ſome differing Opinions. Sir William Herle 
7E3. was of Opinion, that they belonged to the Bi- 


ſhop of the Dioccfs, as general Parſon of his 
whole Dioceſs, grounding his Opinion, as it 
ſhould ſeem, upon the Canon Law : But there 
Seldens Hit. was never any fuch Canon received or approved 
decm-I9%' in this Kingdom. 
a_ df +5, But it hath been reſolved both in Parliament, 
2 Init.647.”. and by ſeveral Judgments at Common Law , 
Rolls 1.557.. that all Extra-parochial T'ythes belong to the 
>, 8 King, who is * a mixt Perſon, and capable of 
Seld.Hiſt.de- sf he þ o& [, . 
Sraprog ythes at the Common Law in pernancy. 
* 10 H.7.132, Now having ſhewed in general who are ca- 
Co.5.part pable of T'ythes in pernancy at this day, and to 
128. whom of common right they belong, I ſhall 
pro- 


"; | a Val. tb.” ern A. a = 
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to ſhew to whom they are due in ſome # particular 
icular Caſes. Caſes to whom 


If a Parſon Leaſe his Glebe-Lands , and do > ——ocqp 


: not alſo grant the T'ythes thereof, the Tenant 4gainf the 


ſhall pay the Parſon 'T'ythes : Nay though the Parſons own 
Parſon Leaſe his Lands cum omnibus proficurs £<9/e- 

& commoditatibus eidem ſpettantibus, rendring acts 39. En 
Rent, pro omnibus exattionibus & demandis Hind. M. 41 ya 
quibuſcunque ;, yet notwithſtanding the Tenant 32 £1. B.R. 


thall pay the Parſon the T'ythes arifing upon Co.11.13. by.” 


theſe Lands. Dyer 43. p.22. 
The like Law it is, if an Impropriator , Vi- - _- - 
car,&c. make ſuch Leaſe, ec. & 31. 


And as the Parſon ſhall have T'ythe of his Againg his 
own Tenant, fo he ſhall have of his Feoffee : Feoffmenr. 
And if a Parſon have Lands in the fame Pariſh ©21-1112 
whereof he is Parſon-, and demiſes his 'T'ythes, was fl re: a 
he ſhall pay T'ythes to his Farmer. Ages 

If a Parſon ſow his ground, and then ſell the Dyer 43.p.21. 
emblements (I mean the Corn growing upon Moyle verſus 
the ground) the buyer of the Corn ſhall pay — R 
the T'ythe of it to the Parſon that ſowed and Rolle « 0 _ 
ſold the Corn. hrs 

$o if a Parſon ſow his Glebe-Land, and then 
Leaſe the Land, the Tenant ſhall pay his Par- 
ſon Landlord 'T'ythe of this Corn. 

There: has been ſome Opinions , that if the <,,,, g91,- 
Pariſhioner ſow his Lands, and before ſeverance 21 H.c. ;0.2.. 
the Parſon dye, that in this Caſe the Parſons Uptaven verſus 
Executors,and not his Succeflor,ſhould have the Huntries, 40 


Tythes. _ = Poph. . 
And there has been ſome Opinions,that if the pg, WON 

Parſon ſow his Glebe,and dye before ſeverance, 

that his Executors ſhould not pay 'Tythes of 

this Corn. 


But 
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To whom the But both theſe Caſes, if they had been Lay, 
Tythes in the are put out of doubt by the Statute of 2.8 H. $, 
+ 5 which hath given all the Tythes and other Pro- 
—_ 28 H.2.c fits belonging to the ReCtory to the Succeſſor, 
11, " from the death of the laſt Incumbent , which 
hath taken away all pretence the Executorg 
could have in ſuch Caſes. But notwithſtanding 
this Statute, I take the Law to be clear,that the 
Rolls 65 5. k.3. Executor of the Parſon ſhall havethe Corn ſown 
by his Teſtator in his life time,as the Executors 
of other Tenants for life have by the Law. _ 
And ſo it is ſetled by the Statute of 28 H. 8. 
Cap.Nullus Re. before mentioned: Bur if the Parſon, Vicar,&. 
Qor verb. de- ſow the Land and be deprived, reign or acce 
ceſſerint. another Living, the Succeſſor ſhall have th 
Whether the Vi- Tythe. 


Rips Ki ben ha, ue the Vier pw ogy 
"bg neral Indowment ſha 
CromptonsCaſ. Glebe to the Parſon, or the Fruits that ariſc 
P.7 Car.!-BR. from the ſame, Quia decimas Eccleſia Eccleſie 
—_ 3 reddere non debet, without ſpecial words. 
Winch. 76. ; So if a Vicar be indowed of all the ſmall 
Tythes may be- T'ythes arifing within the Pariſh , yet he ſhall 
long to a Chap- not have the ſmall T'ythes ariſing upon the 
- Glebe-Lands of the Parſon. 

e 910". ER. 
or bark _ 7 1h may be appendant to 
13 AT __— ys "Thar by the Canon Law per 
13 Aſl.p.2. 5 ; 
Dyer 87. . ſonal Tythes are to be paid, where the parry 

G . . . 

xg ©P- communicates , but predial to the Parſon with- 
max in whoſe Pariſh the Land lies. Lindwood cap, 
in Rome 4, Santa Eccleſia. 


* Decret. Greg. 


__dedecim, Cum 


ſunt Gloſs. ver- 
bo diverſa, 


CHAP, 


= 


2.5 a0 2 5&5 Q g58% 


Clap.3. Oz Laiwof Tythes. - 


CHAP, IIL 


The third Chapter ſhews of what things 
Tythes ave due, and in what man- 
$er the Tythes of Hay and Corn are 
to be paid. 


TT regularly are to be paid of all things of what things 
annually ariſing from the ground , either 7*hec are to be 
of themſelves, or by the Culture and Induſtry = 

of the Pariſhioner, without any deduction of x7 6 wg" 
charge in their proper kinds, as ſoon as the fame © 

may be ſeparated and divided from the nine Lindwood c, 
parts in Sheaves, Garbs or Heaps. But the man- Quoniam prop. 
ner and form of the payment of 'T'ythes is for _ a_ 
the moſt part governed by the cuſtom of the g, © * Pn 
place : And therefore if by cuſtom the tenth How 7yches of 
part of Corn or Hay hath been meaſured forth Corn are to be 
growing upon the Lands , as *tis in ſome parts 24: 

of Lincolnſhire, this manner of T'ything is to 

be obſerved ; for in what manner ſoever the 

Tythe hath been paidtime out of mind, in ſuch 

manner it ſtill ought to be paid ; and therefore g,,.., 4 g. c. 
where 'T'ythe Corn hath uſed to be paid time 20. 32 H 8-c.;. 
out of mind in Sheaves or Garbs bound up, it Latch.12s, 

8 no good payment to leave it in bonds un- 

bound, as | have known ſome contentious Pa- 

riſhioners do. 

And it ſhould ſeem that the Pariſhioner of More 91 3: 
common right ought to bind his Corn in 
Sheaves. See Rolls 1.644. y. 5- 

And where the cuſtom was that the Parſon 
ſhould have the tenth Land from the Hedge, 
and the Pariſhioner neglects ro ſow the _ 
Land, 


190 


How we Tythe 
of Hay is to be 


paid. 


Hob. 2 5 0'.” 
Rolls I. 644-Y- 
1,2,5,0. 


Rakings. 

2 Inſt.652.*. 
Cro.El.666. 
More 2 7 8, 
Cro.Jac.42. 


Yelverton $6. 
Hetley 13 3. 
Rolls 1.645. 
Z.11,12& 13. 
Aftermaths. 


Rolls 1. 647. 2- 
2 FY 6 8 
Green Peaſe. 


Hendlanads, 
Rolls :.646. 


Z.19. 


2 Inſt,6 5 25.5 
Orchards. 


More 683. 
Coo. Jac.4. « fy 


Fea: F, 


Land, the Parſon ſhall not have his T'ythe in 
kind, but a ſpecial Action on this Caſe for not 


ſowing 1t. 

So for the 'T'ythe of Hay, if the Pariſhioner 
have uſed to make it into Haycocks before th 
have ſet forth their T'ythes, they muſt do ; 
ſtill ; but where there is no ſuch cuſtom , Ay 
may ſet it forth in Grafs-cocks. 

The fame order ought to be obſerved in all 
other things ariling from the Ground, as Rape, 
Saffron, &c. and other fruit. 

But no T'ythes are to be paid for the Ra- 
kings of Corn, unleſs the Pariſhioner fraudulent- 
ly ſcatter his Corn to couzen the Parſon of his 
Tythes. 

Neither are T'ythes to be paid of the after- 
maths of Meadows, nor of balks in Corn-helds, 
or of the ſtubble of Corn : But if the Meadows 
be ſo rich, that there is two Crops of Hay got 
in one year, or two Crops of Woad,&c. there 
the Parſon ſhall have 'Tythe as well of the la- 
ter as of the former Crop. 

If a man gather green Peaſe to ſpend in his 
Houle, and there ſpend them in his Family, no 
T'ythes ſhall be paid for the ſame ; bur if he ga- 
ther them to ſell, or to feed Hogs,there T'yrhes 
{hall be paid for them. 

Neither ſhall 'T'ythe-hay be paid for the Grals 
growing upon Head-lands , which are only 
large enough for the turning the Plow. 

But 'T'ythe ſhall be paid of the Hay and Corn 
growing in Orchards , though the T'ythe of 
the Fruit growing in them were paid the ſame 
year, be it Apples, Pears, Cherries, &c. 

There hath been ſome queſtion aboutFodder 
gotten 1n the Fenn Lands in Cambridgeſhire ; 
an 
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and elſewhere , and ſpent upon Beaſts of the 
Plow and Pail, whether it ſhould pay T'ythes 
or no; but it hath been reſolved, That 'T'ythes 
ſhall as well be paid of this Fodder, as of other 
Hay ſpent upon the Beaſts of the Plow and 
Pail. 

But it has been reſolyed , That for Graſs cut Graſs cur in 
in Meadows to feed the Beaſts of the Plow, and Meadows for 
not made into Hay, 'T'ythes ſhould not be paid = fs of the 
thereof. Wells verſus 

[t hath been reſolved, That 'Tares, Vetches, Crawly, T. x 
&c. cut green for the feeding Beaſts of the Car.1.8.R. 
Plow, by cuſtom may be freed from the pay- 7*75, Yerches 


ment of T'\ythes, but not without cuſtom. 359797: 
Cro.Car.393. 


Jones 3 75*.” 
2 Leonard 27. 


—_—— 


—— 


Cmm_— 


CHAP. IV. 
The fourth Chapter ſets forth where, 


and in what Caſes, and in what 
manner, the Tythes of Wood are to be 
paid. 


N the time of Srrarford Archbiſhop of Can- How and where 

terbury, in or about the 17:h year of the 7*%* Wood is 
Reign of E. 3. 1343. there was a Provincial er Js. 
Canon or Declaration made to this effect. 

Declaramus previſione concilij ſylvam ca- Canon. 
duam illam fore , que cuſjuſcunque exiſtens ge- Lindwood c. 
neris arborumin hoc habetur ut caedatur,& que RuamQuam ex 

x MI . T, ſolventibus, &. 
etiam ſucciſa rurſus ex ſtirpibus aut radicibus 
renaſcatur; ac ex ea decimam utpote realem & 

O- {nem parochialibus ſeu matricibus Ec- 


cleſiis perſolvendam, nec non $ pluarum poſ- 


ſeſſores bujuſmodi ad praſeationem decimaruns 


ligncrum 


I92 


Exa# Abridg- 
ment, p.40-nu. 
51.& ibid. $0, 


num. 3 7. 


St. 45 El.3.c.3, 


bladorum omni cenſura Eccleſiaftica fore Cand- 
nice compellandos. - 

But in or about the ſame year there was a 
Petition in Parliament, That no man ſhould be 
impleaded in a Court Chriſtian for the 'T'ythes 
of Woods or Under-woods, but in places ac- 
cuſtomed, which was anſwered ; as heretofore, 
the ſame ſhall be. 

The like Petition was in the 257th year of E, 
3. and other Parliaments, till at the length, in 
the 4.5th year of the ſame King, an ACt of Par. 
liament was made to this effeCt, reciting, 


That whereas they ſell their great Wood of 


Tythes not to be the ageof twenty years or of greater age to 


paid of great 
Weod. 


9 H.6.56.4.*. 
T.2z7 E.1.ro. 
2 8.4. 
Prol;bition in 
Por. 


So E.3.10.2".* 


Merchants to their own profits, and in aid of 


the King in his Wars, Parſons and Vicars of 
Holy Church do implead and draw the ſaid 
Merchants in Suit in the Spiritual Court for 
the Tythes of the ſaid Wood by the name of Syl- 
va czdua, whereby they cannot ſell their Woods 
zo the wery value, to the great damage of them 
and the Realm ; It is therefore by that Law or- 
dained and eFftabliſhed, that a Prohibition in 
this caſe ſhall be granted, and upon the ſame an 
Attachment , as hath been uſed before this 
F1772E. 

By which it appeareth, that this ACt of Par- 
liament was but a Declaration of the Common 
Law, Prohibitions and Attachments thereupon 
in ſuch caſe having been formerly uſed , and fo 
was Pa#on's Opinion, 9 H. 6. 

This Act of Parliament was after queſtioned 
by the Clergy, pretending it did nor paſs as an 
Act of Parliament, but only as an Ordinance, 
and ſo not binding. And thereupon the Com 
mons 
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mons in the next Parliament petitioned, that ir Exa#.Abriag. 
might be enated, That for Wood above twen- !!8.nu.21, 
ty years growth no 'T'ythes ſhould be due, and 
that in all ſuch cafes a Prohibition might be 
granted. 'T'o which was anſwered, That ſuch 
Prohibition ſhould be granted as then betore 
had been uſed. | 
But Sir Edward Coke in his Commentar ; 
upon Magna Charta, does tufhciently prove it 
was an Act of Parliament. | 
' I. Becauſe it is entred vpon the Parliament 
Roll amongſt other Acts of Parliament. 2. It 
is under the Title in thar Roll of Statures of E: JO PTNe 
3 Anno regni ſui 454 3. It was proclaimed ;; "Y 
with the reit of the Acts of ahat Parliament. 
4. It is penned in the form of an A&t of Par- 
lament, wiz. ( It is ordained and eſtabliſhed. ) 
5. It hath the conſent of the Lords and Com- 
mons. 6. There hath been infinite Prohibiti- 
ons upon it. 'To which let me add ; That in 
the Parliament of $ R. 2. it was owned for an 3 R. 5. 
AQ of Parlianient , in which Parliament "tt; E::04 Abridg. 
like many of the perſons were preſent that were gs of Records, 
at the-making of the ſaid Act. MITRE 
Andin 9g H. 6. exception was taken to the , 11.5 -c4-, 
Prohibition, becauſe it was not grounded up- 
on this Statute: | | E 
And in the 1x H. 4: it was affirmed by 1 H49a., 
Thirzing to be an Act of Parliament, and in 
force. | | 
But whoſoever delires more fatisfa&t;on in Seldens Hiſt. ds- 
this point, I refer them to Mr. Selden's Hiftory cim: 236. 
of T3thes, and the other places mentioned in * laſt. 643% 
the Margent. | Ro $1637; 
Notwithſtanding this Act, many queſtion; 
vere ffarted what was Sylva c-2dua, and many 
Petitions 
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Petitions in Parliament to have it declared , to 
which I find no poſttve anſwers, but ſometimes 
referred to ulage, and ſometimes the King took 
rime to adviſe. 

Sylua cedua But Belknap a learned Judge, 50 E. 3. de 

quid. clares, that Sylva cedua is to-be intended evye- 

50 E.3.10D.. ry manner of Wood that may be cut and will 
grow again ; which all manner of Wood will 
do, as he there ſays, if it be preſerved from 
Cattel ; and therefore the Defendant in the 
Prohibition in that Caſe was put to traverſe , 
that he ſued not in the Spiritual Court for the 
T'ythes of groſs Woods. 
' $0 that the queſtion at this day chiefly is, 
What ſhall be ſaid groſs Woods ? To which 
queſtion 1! | 

2Inft. 643:, ., The Judges of the Common Law have re- 

What ſhall be folved, That all fort of Wood that is uſually 

ſaid gre imployed for the Building of Houſes, Mills,e*c. 

Wood. are groſs Woods, and within this Statute : Of 

Contra Rolls 1. y,1ich fort there are Oak, Aſh, Elm , Beech, 

bu he > Horſe-beech and Horn-bean againſt the Opini- 

+47 0.4.0. , 0 _m 

Contra Rolls 1. On in Aolyn's Caſe : Afp is likewiſe eſteemed 

640.4.7. a groſs Wood, being ſometimes uſed for 'Tim- 

Hob.283, ber; but for Willows, Haſels, Hollies, Maples, 

—_ 1-540-9- Birch, Alders, Thorns, &c. of what age or 

Hob.219*. bignelſsſoever they be,they are regularly to pay 

Noy $95. Tythes. 

Cro.Jac.199*. 

More 90 7.That Birch is in ſome places taken for great Woed and mt 

Tythable. 

Cro.Fl.499'”  Butif they be cut for fencing of Grounds, or 


609... | - ; 
Lit Rev. We for Fewel to be ſpent in the Houſes of the own- 


Rolls 2.293.0.. Er Within the ſame Pariſh , no T'ythes ſhall be 


2 Inſt.652.% paid of them. 
Cro.Car.113.. More 683, Rolls 1.544-z. 1, 2, 3.Hetley 88.1 10.0f what 
wood T) the ſhall be paid. 


But 
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ſuch Wood, the cuſtom is to be obſerved. 
Soit a man cut Wood for the burning of 
Bricks, which are imployed for the repair of 


ſame Pariſh, no T'ythes ſhall be paid for it ; 
but it he make Bricks to ſell , or for making of 
Houſes of Pleaſure, or other than for neceflary 
Habitation, he ſhall pay T'ythe for the Wood 
ſpent therein, if T'ythable. 


If a man convert his Land intoa Nurſery for Nurſr:e:. 
Fruit-trees or other Trees, and fell them for Rolls 1.63 7. 


profit to ſuch as tranſplant them into other Pa- ©:* 
Cro.Car.s 2s. 


riſhes, he ſhall pay T'ythes of them. 
If a man cut his Copice-wood,and pay T'ythe 


them. 


Upon the whole matter it is left a little un- 
certain which ſhall be accounted groſs Wood ; 


| becauſe in ſome Countries almoſt the meaneſt 


fort of Wood is uſed for Building, and the 
Judgments in our Books vary , {me allowing 
one thing for Timber, which another contra- 


dicts; but the proper and undeniable Wood 


for Timber are Elm, Ah, and Oak, which are 


uſed for Timberin all Countries and places. It 
reſts now to ſhew in what Caſes ſuch Woods as 
are accounted groſs Wood {hall pay 'T ythes. 

If Oak, Ah, Elm, &c. which are eſteemed 
Timber in the Countries where they giow , be 
cut under one and twenty years growth, they 
are accounted Sylva cadua , and ought to pay 
Tythe. 


though the Lops be under twenty years growth, 7rce:. 
| , F O2 ſhall 


But if by cuſtom 'T'ythes have been paid of Rolls 1. 645, 


Burning Bricks. 
re _ Rolls 1,645. 
Houſes and Buildings of the Owner within the z. 10. 


Cruoved Wicd, 
of them, and ſoon after grub up the Roots to Rolls 1.53 7. 
cleanſe the ground, he ſhall not pay Tythes of c-7- 


But the Loppings of great Oaks, Aſhes,C*c. roppings of 


x 
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2 Inft.643'” ſhall not pay T'ythes; for they are priviledged 
ora by the Bodies, neither ſhall T'ythes be paid of 
"= /*2:92% the Shoots and Under-wood, which grows from 


| ppp the Roots and Stocks of ſuch 'Timber-trees,and 
q-1,3,4- Trees above the growth of twenty years, 
Co.11.48.*.” which have been felled. 
-"FY Nor ſhall T'ythes be paid of the Bark of ſuch 


> lnkk.643., TJ'rces as are Timber-trees, and priviledged 

Co.1 1.4 9:4. from the payment of Tythes. 
But 'T'ythes ſhall be paid of the Maſt, Acorns, 
&c. of 'Timber-trees, becauſe the fame is of 

annual increaſe. 
2 Inſt.643.. Neither ſhall T'ythes be paidof Timber-trees, 
Dotara'. which become dorard , and are become arida, 
hor ich ſicca , © non portans folia in @ſtate nec ex- 
Rolls 1.640. q. 1/075 Maberemium. 
s If one lop Oaks, Aſhes, &c. under twen- 
More 908.*. ty years of age , and after let them grow a- 
_ '-49.3-* bove twenty years of age , no Tithes ſhall be 
_ vo a, >, paid of them or their Lops. 
gzgat andem. It bath been held, That if a Wood-ground 
derwoeds. be mixt with Woods tythable, and Woods not 
Par{ons Low, tythable, and the greater part be ſuch as are 
Ee roy" not tythable, it ſhall privilgdge the reſt , and 
own ds pay no T'ythe 3 but if the greater part be tyth- 
ef Staplelurſt, Able, it (Fall pay the T'ythe of ſuch part as is 
T.36 El. B.R. tythable ; for where the greater part is great 
per Henden. Wecod, the whole ſhall be called grand Wood 
Who ſhall pay a maj ore. 

=, =Y It hath been a queſtion amongſt the Cano- 
Lindwood c. Milts, who ſhall pay the T'ythes of Wood tyth- 
Quzamquam e- ablegthe buyer or the ſeller. Mr. Lindwood in 
ſolventibus #® his Gloſs upon the Canon before recited , ſeems 
verb. $y[27W to be of opinion, that the buyer fhall pay the 
e-_ Tythes, Quia werum enim ett quod decinma ſe- ' 
. — ar aery quitur frattis, & cum onere decime transferun- 
ajpertam. 1r 


+ * 
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tur fruftus in alterum ; and this Opinion of his 
ſeems reaſonable, where theOwner of the Wood 
| ſells the whole Wood 'together, or parcels ir 
out, 'and the buyers cut it ; but if the Owner of 
the Wood cut it himſelf , and then ſells it by 
parcels,there it ſeems reaſonable, that the Own- Rolls 1.654.1.1 
er of the Wood ſhould pay the T'ythe, but by 
the Common Law the Parſon may ſue the one 
or the other at his Eletion. 

Andit is to-be obſerved, That a whole Pro- Rolls 1.63 7.f 
vince, County or Hundred may preſcribe in 
n0n decimando of Woods, as in the Wilds of Preſcription of 
Kent and Suſſex, and other places, aiid there» not tything of 
fore the Commans in 15 E. 3.upon the making 7. 
of the aforeſaid Canon moved in Parlianient , 
That no man ſhould be drawn in Plea in the 
Courr Chriſtian for the Tythes of Wood or 
Under-wood, except in ſuch places where ſuch Rolls 1.637, 
Tythes have been uſed to be paid ; for by the 
ſtrict Letrer of this Canon, 'T'ythes were to 
have been paid of all manner of Wood , great 
and ſmall, in all places ; to which the anſwer is 
recorded, Let it be done in this alſo , as hath 
been done before time. | 

The manner of the payment of T'ythe-wood 74, ,,,,y;- of 
muſt either be by the meaſure of the ground paying 711he 
by Poles, Perches, &c. as 'tis in ſome parts of wood. 
Lincolnſhire, or every tenth Faggor, Billet,@-c. 
as tis paid of Corn and other things ; but in 
this, as in all other Caſes, the cuſtom of the 
place is to be obſerved. 

But no 'T'ythe ſhall be paid of Wood cut for White verſis 
Hop-poles to be uſed in the fame Pariſh, where \\rcb, M. 15 


the Parſon hath the T'ythe of the Hops. Jac. C. B, 


O 3 CHAP. 
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CHAP. V. 


The fifth Chapter ſhews where, and in 
what caſes Tythe is due for the Her- 
bage or Agiſlment and *Paſturage of 
Caitel, and who ts topay the ſame. 


In what Caſes I Am now come to ſpeak of the Tythe of Her- 

Tythe Herbage *- bage , Agiſtment or Depaſturing of Cattle , 

5 due, for which I find no Canon, ſave a Clauſe of a 
Provincial Canon of Robert Winchelſey , dated 
I 395" in theſe words : 

F De paſturis autem & paſcuis tam 107 Coms 
ie Conn. munibus quam communibus ſtatuimns, quod de- 
Lindwood c. . 'n: : h : 
Ononiam prop. FPE fideliter perſolvantur , & hoc per nume 
= tg rum animalium & dierum, ut expedit Eccle- 

ſie. 

The 'F'ythe of the Herbage or Agiſtment of 
Catrel is due, where the Owner or Farmer of 
any Lands, depaſtures the fame with barren 
Cartel that yield no profit at all to the Parſon 
which is a tenth part of the yearly value of the 
ground fo eaten , bur commonly a twentieth 
part 13 accepted ; bur in this, as in all other 
'T'ytnes, the Cuſtom and Uſage of the place is 

Cro,Car.237. tO be obſerved. 

$59. It the Owner of the Land agiſt it with For- 

Jones 254- reigners Cattel, then the Owner of the Land 


IWro fhail pay it. n.. : ; : 
Cro.El.365. ſhall pay the Herbage Tythe ; bur if he ler the 


2 Inf.651:- ground to a Tenant, then the Tenant is to pay 
Cro.Car.23-. It. 
559. But no Herbage 'T'ythe ſhall be paid for the 


or = | Aziftment of Beaits bred for the Plow and Pail, 
$4 p* ) 4 » 


24. 9, ©. 


and fo imployed in the fame Pariſh; nor for 


Beaſts 


Chap.s. Oz Lawof Tythes, r99 
Beaſts fed and ſpent in the Owners houſe in the Rolls 1.5, 1.0, 
fame Pariſh. FY 
 Soifa man eat a ground with his own Sad- NS. Lie 
| dle Horſes,he ſhall pay no 'T'ythes for the ſame; wi vern,? © 


but if an Inn-keeper eat up a ground with Gueſt Lampwon, T.1 5 


horſes, he ſhall pay T'ythes tor the Herbage of Jac. B. R. per 3 
them. Inſt. verſus 


: . « *q, Houghton. 
If a Forreigner that lives in another Pariſh . 7 Horſes, 


depaſtures a ground with Cattel bred for the gy, , 5,7. <. 
Plow and Pail, to be imployed in a Forreign 4,s. 

Pariſh, he ſhall pay T'ythe for the Agiſtment of Bea/?s bred for 
ſuch Cattel. the Plow ard 

And there is no difference between the Caſe *** 
of a Pariſhioner and a Forreigner , where the 
ground is eaten with unprofitable Cattel , and 
not bred for the Plow and Pail, &c. Saddlc 
Horſes and fatting Cattle, as aforeſaid , to be 
ſpent in the Pariffioners Houſe ; but that the 
Pariſhioner, as well as the Stranger, ſhall pay 
Tythe : But for the breeding of Cattel for the 
Plow and Pail, &c. conduces to the profit of 
the Parſon in his other 'T'ythes, and therefore no 
Herbage ought to be paid for the Agiſtment of 
them. - 

No T'\ythe is due to the Parſon for the Her- 2 Init. 651. 
bage of Beaſts fer nature, asDeer,Conies,@c. —_— x 
without a ſpecial Cuſtom. Ray PI — 

Fitzberbert in his Natura Brevium, leems 1g. 
to be of Opinion, Thatthere is no T'ythe due 
for the Herbage or Agiſtment of Cattel,and adds 
this reaſon, becauſe they pay 'T'ythe of the Cat- 
tlethere depaſtured, which proves his meaning 
to be, that there is no T'ythe Herbage due, 

y__u the ground is depaſtured with profitable 
attel, 


O 4 If 
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Paſtureeatm Tf a ground be eaten with profitable Cattel , 
with mixt Cat- 25; Milch Cows, Ews, Lambs and Cattel bred 
Fel. for Plow and Pail, &*c. and alſo with barren 
and unprohtable Cattel, and the profitable Cat. 
tel excced in number,it ſhould ſeem the greater 


Rolls 1, 641.4: part being profitable, ſhould free the reſt ,zamen 


20. 


Quieere. #nde quare. 
Rolls 1.646. No T'ythe Herbage is to be paid of the A- 
= " giſtment of Oxen,Horſes or Beaſts of the Plow, 
eflrS O -C 


Pho. are profitable Cattel to the Parſon. It a Ground 


Ground eaten be caten with barren and unprofitable Cat- 
with mix te}, and profitable Cattel rogether, and the 
Cartel. prohtable Cartel are the lefs in number, I con- 
ceive there's no doubt but the Landlord muſt 
pay Tythe in kind for the profitable Cattle, 
and 'T'ythe of the Herbage for the reſt, and not 


Herbage for the whole. | 
Tares and If there be a Cuſtom in the Country to ſow 
Vercnes een "Tares, Vetches, &c. -and to eat them green up- 
| hon on the ground before they are ripe, with Horſes 
Rolls 1. 646- * q 
ng and Beaſts of the Plow, no 'T'ythes ſhall be paid 


tar the ſame. 
- Rolls 1.6478. [t a Stranger or Pariſhioner buy: barren Cat- 
8. & 16. tel, and depaſture and feed them for Sale , he 


Of what Cattle ſhall nav T 
Herbage us due. ms Py ] Y the for the Herbage of them. 


Rolls 3.646.2. , If 2 man buy Oxen, Steers or Horſes, and 
13. © Cepaſtures, and after ſells them , and doth not, 
| without traud, imploy them in the Plow , he 
ſhall pay T\ thes for their Agiſtment : And if 
he work them fraudulently, to defeat the Par- 
ſon of his 'I'ythes, it will not ſerve his turn. 
Rolls 1.C47. a. Soft a man buys or rears young Cartel , and 
Th depaſtures them in a Pariſh,and docs not imploy 
| them there for a Plow or Pail without fraud,as 


hath been ſaid, he ſhall pay Tythe for the Her-. 


bage of them, But 


imployed and uſed in the fame Pariſh, for they 


up wt, 
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But for the Graſs of Fallows no Herbage ?-7 Jac.C-B, 
ſhall be paid, becauſe it is for the bettering of Parlons Lay, 


the Parſon's T'ythes in the year following ;, nor 


for the graſs of Stubles. 


— 


CHAP. VI. 


The [ixth Chapter ſhews where, and in 
ry of Calves, 
Mz1k, Cheeſe, Wool, Lambs, Pages, 


what manner the 


&c, are payable, 


N the payment of theſe fort of Tythes, I ;1,,, ;54 71th; 
do not obſerve that the Common Law croſles of ca!vc:, 
the Canon in any thing material, and therefore Mzlk, Woe, 


I ſhall recite you the Provincial Canon made 
by Robert Winchelſey, and his Clergy Anno 


Dom. 1305, which is to this effect : 


Lambs,onc. 
are to be paid. 
It is doubted 
whether this 
Canon were 


made by him, or not. See Lindwood in the Gloſ* 


De nutrimentis autem animalium, ſcilicet de The Canon. 


agnis ſtatuimus, quod pro ſex agnis & infra 
ſex oboli dentur pro decima ; ſi ſeptem ſmt agni 
in numero, ſeptimus agnus detur pro decima 
Reftori : ita tamen quod Rettor Eccleſice qui 
ſeptimum Agnum recipit, tres obolos in recom- 
penſationemn ſolvat parochians @ quo decimam 
recipit: Qui oftavum recipit , det denarium : 
Qui vero nonum , det obulum parcchiano, wel 
expeltet. Reftor uſque ad alium annum , donec 
plenarie decimum agnum poſit recipere ſi malu- 
erit ; & qui ita expetat ſemper exigat. Jens: 
nus de 


dum Agnum meliorem vel tertium ad mi 


agnis 


Lindwood c. 
Quoniam prop- 


Fer. 


mi anni. Et ita intelligendum eſt de decima la. 
ne : Sed ſs oves alibi in Hyeme & alibiin eA- 
ſtate nutriantur , dividenda eft decima; fimili 
ter ſi quis medio tempore emerit wel wendiderit 
oves, & cerium ſit a qua parochia ille oves 


venerint, earundem drvidenda eſt decima ſicut 


de re que ſequitur duo domicilia : $1 autem in- 
certum fuerit , habeat illa Eccleſia totam decis 
mans, infra cuſus limites tempore tonſtonts in- 
weniuntur : De latte vero volumns quod decima 
ſolvatur dum durat, widelicet de caſeo tempore 
ſuo, & de lathe autumno & Hyeme, niſi pare 
chiani wvelint pro talibus facere competentem re- 
demptionem, & hoc ad valorem decime & com- 
modum Eccleſiz. 
By this Canon the payment of the 'T'ythes 
of Wooll and Lambs is fetled in this manner, 


How Woot! nid 
Lamb tis to be 


ow That if the Parifhioner have under ſeven Lambs 
or Fleeces, he ſhall pay a half peny for every 
Lamb and Fleece ; and if there be ſeven Lambs 
or Fleeces, and under ten, then the Parſon or 
Cc. is to allow a half peny for every one that 
is wanting ; but where this Canon gives the 

Latch. 254 Re@tor election to take T'ythe in this manner , 

P. 14 El. Har- | X 

ho ſes. 8 let them run on till a Lamb or Fleece be due 


Rolls 2. 302. 1N the inſuing year, that is not allowed by our 
V.21. Law; for Tythesmuſt be paid annually; where 
Ts pg **5 Sheep are kept in one Parith in Summer , and 
oY , 2% another in Winter, the T'ythes are to be divided: 
tical Law, De» : 6 \ 
cimam partzm S9if one buy in Sheep our of another Pariſh, the 
ſeperabis dl& T'ytheis to be divided, 4.e.to each ReCtor,ec.his 
cunRis frui- proportion for the time they were reſpectively 
bus quze nal- kept in the reſpective Parithes ; but 1t it be not 
* 1 a R . 
emmrm - known from whence Sheep ſo bought in came , 


er annos {in- ny | £ 
ur &.- Deur, then the whote 'I'ythe is to be paid, where the 


c.14.v.22.823. Lambs fail, 2:d the Sheep are ſhorn. By 
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apnis ſecundi Anni, Et hoc pro expeftatione pri. 


Q 


OO = oe menos, gh as or oor won Road 


II, 
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'By the Canon the 'T'ythe of Milk is to be 
id in Cheeſe whilſt the Pariſhioner makes 

Cheeſe ; but in Autum and Winter it is to be 

paid in kind : But this part of the -Canon is 

generally over-ruled by the cuſtom of the 
place ; for in many places they pay the Milk 

im kind all the year; in ſome places they pay 

only Cheeſe , and in ſome neither Cheeſe nor 

Milk, but ſome ſmall rate for it : And in ſome 


Countries they preſcribe to pay no Tythe of 


their Milk at all ; and the cuſtom of the place 
m this, as in all other 'Tything, is -to be ob- 
ſerved notwithſtanding the Canon : But for 
the better explanation of the meaning of this 
Canon, there was a ſecond Canon made, bur 
the date thereof I cannot attain to ; the Tenor 
whereof follows : 
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Queniam,gut audivimmus, ſuper decimis & nu- Lindwood c. 


trimentis animalium inter Eccleſiarum Refores Nuoniam auti- 
VIMHS. 


Canox where 


propter amotiones pecorum 'ad diverſarum paro- 


chiarum paſturas diver ſis anni temporibus con- Sheep,ehe. ſhift 


tentiones multimode oriuntur : Nos viam pacis 


their paſture 


fraparere wolentes Ftatuendo definimus &* de- from one Pariſh 
finiendo ſtatuimmuns, quod ad Eccleſias in quarum #0 9uther. 


parochits owes a tempore tonſionis uſque ad Fe- 
fum Santti Martini in byeme continue paſcun- 
tir &- cubant, Decima lane laftis & caſet e- 
jufdem temporis, licet poſtea amote fuerint ab 
ils parochia & alibi tondeantur , integre per- 
ſelvatur ; & ne fra fiat in caſu preditto , 
pr acipims, quod antequdm oves amoveantur 4 
paſturis wel etiam diſtrahantur , Ecclefiarum 
Reoribus ſufficienter de ſolvenda decima ca- 
veatur. Quod fi infra preditum rempus' ad 
diverſarum parochiarnm paſturam transferan- 
tur, quelibet Eccleſia pro rata _— 

eciman 


Milk and 
Cheeſe, 


decimam recipiet earundem minors triginta dig 
rum [patio in rata temporis minime computan. 
do.” Si wero per totum tempus pradittum cu 
bant in una parochia & paſcantur continue in 
alia, inter ipſas Eccleſias decima dividatur, 
Quod i poſt Feſtum Santti Martini ducantur 
ad paſcua aliena, & uſque ad tempus tonſionis 
in una vel diverſis parochiis ſive in proprius pa 
ſturis dominorum ſuorum ſive alterins cujuſcun. 
que paſcantur, habita ratione ad numerum oi 
um paſcua ettimentur & ſecundum eſt imatit 
nem pa[cuorum ab eorum dominis exigantar de. 
cime : Decima wero lattis & caſei de vaccis& 


| Capris proveniens ubi cubant & paſcuntur, ibi 


ſolvatur. Alio quin fi cubant in una parochia 
O paſcuntur in alia parochia, decima mter Rt; 


ores dividatur omnino. Agni wero, vituli, 


pulli Equini & alii fetus decimales babita rat 
one ad-loca diverſa ubi gignuntur, oriuntur & 
nutriuntur, & ad moram quam traxerint int 
i/dem, particulariter decimentur. Quid wer 
pro deczma debeatur, ubi lac propter paucitatem 
wvaccarum vel ovium ad caſeum faciendum non 
ſufficit ; Et quid pro agnis, witulis, pullis equi 
nts, velleribus , aucis, aut aliis hujuſmodi , dt 
quibus propter eorum modicitatem dectma certs 
dari non poteſt , conſuetudini locorum duximus 
relinquendum. Item. pracipimus quod ſiquis 
poſt Feftum Santti Martini oves occiderit , wel 
[i owes quovis caſu fortuito moriantur ; Deci- 
mam legitimam parochiali Eccleſie ſolvere non 
poſt ponunt. Et [i owes extranex in alicujus pd 
rochia tondeantur, Decima ibidem tradetur Re 
tori Eccleſiz, niſt ſufficienter doceri poſſet quod 
pro decima alihi (atisfattum ut ſolutionem ibi- 
dem faciendam modo legitimo valeat impegire, 


There 
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» There may ſome queſtion be made upon the 7erbo integre. 


I, 


firſt Paragraph of this Canon, whether the Re- 
or, where the Sheep are kept from ſhearing 
till Martlemas, ſhould have the whole T'ythe. 
of the Sheep for the whole year ? But Mr. 
Lindwood in his Gloſs conceives it is intended 
the whole T'ythe that ariſeth during that time, 
which for Sheep will be nothing art all ; but 
certainly it were very unreaſonable that the 
Rector of the Pariſh where Cartel are kept bur 
for half the year,ſhould have the whole Ty thes, 
andit cannot be intended to be any more than 
the proportion for the time they are fo kept. 

But by this Canon, if Sheep be kept leſs then 
thirty days in any Pariſh, no rate is to. be al- 
lowed the Rector of that Pariſh where they are 
kept ſo ſmall a time. 


If Sheep be bought in a little before Share- Sheep Rep? leſs 
day; and it is not known that they anſwer the #7" *hirty 
Tythes elſewhere, the whole is to be delivered © 


tothe Rector of the Pariſh where they are 
ſhorn. 

Where the Milk is ſo little that it will not 
make Cheeſe, or the. Calves, Lambs, Fleeces, 
Colts, Geeſe, &c. are ſo few in number thar 
there will none fall to the Parſon , the Canon 
gives no rule of T'ything in that caſe,but refers 
t to the cuſtom of the place : But the Cano- 
niſts generally hold , that cuſtom to pay leſs 


a tenth part is not binding; for ſays Lind- Cuſtem to pay 


Wood, Quod Iaici minus ſolvant quam decimam «5 than the 
value of Tythe. 


wn poteſt conſuetudine mtroduct, quia eflet con- 
ra jus divinum ; plus tamen poteſ® deberi ex , 
Cnſuetudine. af concludes, Quod autem hic 

uitur de conſuetudine locorum , intelligas de 


alt conſwttudine que non excludit ſolntionem 
devima ' 
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decime, ſed de tali qaz limitat ipſins decimg 
ſolutionem ad commodum Eccleſie , ſcilicet ad 
wverum valorem wvel amplius : Herein | perceive 
the Canoniſts and Common Lawyers agree , 
that a cuſtorn to be free from payment of any 
T'ythe, or a rate for it, is not good , except it 
extend to a whole Country, County, &c. and 
that where there is competent livelyhood for the 
Miniſter beſide ; but the Common Law allows 
| of Cuſtoms and Preſcriptions, where mony or 
ſome other thing is paid in lieu of T'ythes, 
though not to the full yalue, as ſhall hereafter 
be made appear in its proper place. 

By this Canon it is provided, "That where 
Cows feed in one Pariſh, and lodge in another, 
that the T'ythes ſhall be divided. 

For the Tithes of Lambs, Calves, Colts,&c, 
the T'ythe of them by this Canon is to be ap 
portioned with reſpe&t to the places where 
they were engendred , brought forth and 
nouriſhed. 

If a mans Sheep dye or be killed after Mar- 
tlemas, a proportionable 'Tythe muſt be paid 
for them. | 

The time of the payment of Lambs, Kids, 


_—O__— Calves, Pigs, &c. is regularly when they are fo 

Pigs, &c. are Old, that ab may be weaned and live without 

to be paid. the Dam, unleſs the Cuſtom, of the place con- 
hne the payment to any certain time or age,and 
Wool is to be paid at Sheer-day. 

Lindwood c. It ſeveral mens Sheep depaſture together in 


Nuoniam prop- one flock, or under one Shepherd, yet this ſhall 


ter verbelang. 


Poph.197'. 


Owner ſhall pay his 'Tythe of them by him 


pr og ſelf; but if the Head of a Family have his Flock 


ſure together, Mxt with his Childrens Sheep, which are _ 


. 
l : 
: l 


not make them to be tythed together,but every . 
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| his tuition, and he takes the profit of them to 

ad } this own uſe, in that caſe they ſhall be tiched to- 

eive F pether. 

ee, It hath been reſolved that where Tithe Flec- Cro.El 363) 

any F ces of Woolare paid , there ſhall be no Tithe T-- | 

tit F paid of the locksand belts ; but this ſeems to be #0 Hock. 

and Þ intended of locks caſually laſt. —_— 

the There is a Cuſtom in' fome Countries to N25 1-64.52. 

Ws | ſhear their Sheep about the necksat Michaelmas, !? "ty " : 
or that the Wool may not in Winter be pulled off Neckings, 3 

&, F with Brycrs, and for this fort of Wool without 

fraud, it hath been held that no Tithe ſhall be 


ud, no Tithe is to be paid. | 7. 
er, If a Man's Sheep dye of the Rot or other diſ- —_ 0468, 
eaſe, or if the owner kill or ſell them as hath $,,,, ,,, cz, 
xc, | been ſaid, he muſt pay Tithe for the Wool ra- Ree. 
p | tably. Latch.2 54. 
Te Though the Canon direCt one of ſeven tobe 
nd | paid only for Wool and Lambs, yetin moſt pla- 
ces the ſame order by Cuſtom is obſerved for 
r # Calves, Colts, Pigs, Geeſe, &c. which Cuſtom 
id Y Ipreſume took itsriſe and beginning from this 
Canon. 
; | . By the Canon Law where there is no cuſto- Cap.SanQa Ec- 
lo | mary manner of Tithing for the Tithe of Pigs, clclia verb. co- 
ut F Geeſe, Calves, Colts, &c. where they fall ſhort eater 
I F often, thetenth part of the value is to be paid. Ts prop- 
d And note, that where Tithe Milk is paid in zer werbis de 
kind, there no Tithe Cheeſe is due,and ſq where Caſco. 
a | Tithe Cheeſe is paid for fo long , no Tithe 
| | Milkis to be paid. 
ab Laſtly, note, that where any Perſon hath Stat-2 E.5.c.1 3. 
* | Cattle Tithable going in a Ground or Com- 
; mon whereof the Pariſh is not known, the Tithe 
, 80 be paid in the Pariſh or place where the 


' part zueÞ 


— 


K - 


bu ; and fo of the birligg of Sheep without Rolls 1.646. 2." 


208 The Parſons Counſello2 : Part 11, 
| lives that owns the Cattle. 
Lindwood de Where Sheep lodge in one Pariſh , and de- 
decimis, cap. paſture in another , there the T'ythes are like. 
Ruoniam audi- ifs ro be divided. | 


VIMMI. 


CHAP. VII. 


The ſeventh Chapter ſbews where, and 
in what manner the Tythes of Seeds, 


Fruit, Maft, Bees, &c. 1s to be 
patrd. 


How the Tythe Ythes are to be paid of the Fruits ariſing 
;þ OS in Orchards and Gardens in their proper 
p / 7 pes 7 kinds when gathered, unleſs there be ſome my 

'  dus or rate T_ paid in lieu thereof, and fo 


of the Seed of Flax, Hemp, &c. is to be paid 
when dreſt-up; but this muſt be cali 
where. the T'ythe of the Hemp and Flax is not 
paid'till after the Seed is gathered ; for if the 
Lone 1.:, T'ythe be paid before the Seed threſhed, ripled 
anda Eccleſia. , 
Rolls 1.640. q. ut Or gathered, then no T'ythe Seed is to be 
io. paid of the reſt. "The T'ythe of Crabs, Maſt, 
Co. 11.49.54. Qc. is likewiſe to be paid, when the ſame are 
Cro.Car. 559. gathered, or fatisfaCtion is to be given if eaten 
Littl.Rep.4o. With Swine on the ground. But in a Caſe re- 
ported by my Lord Keeper Littleton, it is held 
that no T'ythes are to be paid for Acorns which 
fall from the Trees, and are eaten up by . the 
Jones 447, Swine. Ideo quere. And the'T'ythe of Bees is 
F.N.B.51.g. to be paid by the tenth part of the Honey and 
Rolls 1.635. c. Wax: The Canon is that 
De Apibus, ſicut de omnibus aliis bonis juſte 


cquiſitis que renovantur per annum ft atuimuzs 


Cap. Quoniam 
| . Froprer. 
07Y'0 4iy. Al: | quoy 
| Qeh. +437 3 Oo. 464 
Ntp a1. (hex ory, 


FR: 20% &* R.-#® + ff Þ-0 7 4 o&Q 


Qu 4a 5 


m 
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ud decime ſolvantur & exigantur debito mo- +> Heble 5c. 
TD Er; , 7 // reel. hon Aha) hea 
Nets Thar" i Me EE hoes Hoh Opto, 1 anoh 
Crouch and Ri{den, that there can be no modus to of p Pr xt Gn. ' 40 
Fe coma, 


for Hops, becauſe of Jate date ; but they may 
be included in a modus pro decimis minutis.And | 
Twiſden faid in this Caſe, that the Law was 
not ſetled in this Caſe,how the T'ythe of Hops 
ſhould be paid by the pole, pound, or &c. 


< 


ns — — — = 


CHAP, VIII. 


The eighth Chapter ſbews where and 
in what manner Tyihes of Pigeons , 
Contes, Fiſh, Deer, and other Beaſts 
and Birds terz nature, are Tytha- 

le. 


PX the Common Laws of England there is Whether Tythe 
no T'ythe due for Birds or Beaſts that are * 4#e of Beaſte 
fere nature, and therefore it hath been reſol- hes yas fere 
red, That no'Tythe ſhall be paid for Fiſh taken c+9, Car.264. 
out of the Sea or River, unleſs by Cuſtom , as 339. 

n Wales, ' Ireland, Yarmouth, &c. neither for March. 7. 

the ſame reaſon, is any T'ythe due of Deer, Co- Fictley 33: 


neys, &c: but it due by Cuſtom it mult be pi I 635, 


D | | Noy 108, 
And if a man keep Pheaſants , or other wild St.2 E6.c. 3. 


Fowl within limits, by clipping their wings , Rolls 1.635. c. 
yet no T'ythes ſhall be paid of their Eggs or 3 

Young not being reclaimed , for as much as if 
their Wings were not cut, they would fly a- 


Way 
28 But 


Rells 1, 636. 
C5» 
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Hetley 147%.” But of young Pigeons in Dovecoats or in Pi- 
Rolls 1.644 geon-holes about a mans Houſe , 'T'ythe ſhall 
Z-425, 6: be paid if they be fold ; bur if they be fpent in 

PE tne Family, no FT 'ythe ſhall be paid for them. 

More 599. It is faid in Houghton and Princes Caſe in 
More's Reports, 'That no 'T'ythes ſhall be paid 
of tame Turkies, Pheaſants or Partridges, nor 
their Eggs, quia fer nature ; but I believe 
the Book is miſprinted, for after they are re- 
claimed, they cannot be ſaid to be fere natu- 
re. 


CHAP. IX, 


The nimth Chapter ſhews what Tythes 
are tobe paid for Mills, and what 
kind and nature they be of. 


Whether Tythes He Canon is , Cap. Quoniam propter De 

_ , - be paid proventibus autem molendinorum wvolumus 
"pg _s quod decime fideliter & integre ſolvantur. 

; And Articuls Cleri, cap. 5, 1s to this pur- 

ole. | 

Sz quis in fundo ſuo molendinum erexit de 

novo, & poftea a Rettore loci exigatur decima 

de eodem, exhibetur Regia prohibitio ſub hac for-. 

ma. Quia de tali molendino haFenus non fue 

runt ſolute, probibemus, &c. Et ſententiam ex- 

communicationis, fi quam hac occaſione promul- 

gaveritis, revocetis omnino —_— : In tals 

calu nunquam exivit Regia Prohibitio de Prin- 


cipis voluntate, qui & decernit talem perpetuum 


non EeXxIre. 


It 
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It is made a queſtion firſt, Whether any 2 Inſt.62 2: 
Tythes are due for Mills, not ? which Sir Eg. Littl. Rep. 

g ward Coke in his ſecond Inſtitutes fays, was ne- 

never judictally determined that he ktows of: 

n And it was held in the Cafe of a Fulling-Mill 

d no T'ythe was due ; for of profits rhat come 

r 

e 


only by the labour and 'induſtry of man no @,, ©. ..... 
Tythe is to be paid , and the ſame reaſon holds ;, ,..- 
for Corn-Mills. | 

The next queſtion is, admitting that T'ythes 
are due for Mills, Whether the ſame be predi- 
al or perfonal ? 

Sir Edward Coke is of Opinion, That in Caſe 
any T'ythe be due, it is only a perſonal T'ythe, 
being acquired by the labour and induſtry of 
the Miller , and tgkes no increaſe from the 
ground to make it predial : And the Statute of 
2 E. 6.is, That every perſon ſhall juſtly ſer 
forth, yield and pay all predial 'T'ythes in their 
proper kinds, as they ariſe and happen , which 
cannot be applyed to the Millers taking of the 
Toll-diſh, nor to Fulling-Mills, Iron-Mills , 
Paper-Mills, &c. which arc ail comprehended 
under the word Mull , and no 'T'ythe can be 
paid in: ſpecie ; for it the Parfun ſhould have 
every tenth Toll-diſh, then it would often hap- 
pen, that he ſhould have twice "T'ythe of the 
ſame Corn,which is againſt the Law 3 and ſuch 
Tythe as the tenth To!l-diſh has never been 
_ in atty place that I have known or heard 
of. | 

And if it be a perſonal T'ythe , as there 15 Bulitr, 3.212." 
preat reaſon that it can be no other,then it muſt 

paid with the deduCtion of the expences and 
charges, and it is not payable but in ſuch pla- 
tes where perſonal 'T'ythes are payable by Cu- 

P 2 ſftom ; 


Cap.Quoniam 
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ſtom : See more hereof in the twenty ſecond 


Chapter. 


But the Canoniſts hold, That the tenth 'Toll- 


proprer verb djſh ſhall be paid as 2 predial T'ythe, without 
deduction of expences, which doth not agree 
with the Common Law, and 1s therefore not 
binding. | 
But in many places there is a rate' Tythe 
paid for Mills, which is good by Cuſtom. 


Integre- 


Tythe of Hawk. 
ing, Hunting, 
Fiſhing, Fowl. 
ing, if due. 


w 


CHAP, X: 


The tenth Chapter ſhews , whether 
Tythes ought to be pgid of Hawking, 
Hunting, Fiſhing, FA wing, &c. 


Heſe are all comprehended under perſonal 

Ty the, for that theſe things, being obtain- 
ed by the labour and induſtry of the Party,and 
the things obtained are fer nature, and not of 
their own nature tythable in their proper kind, 
unleſs the particular Cuſtom of the place re- 
quire it, and therefore I ſhall refer theſe to the 
twenty ſeventh Chapter, where I ſhall ſpeak of 
perſonal Tythes. 


- Chap.x1,12. Oz Law of Tythes, 


. | 
CHAP, XL 


The eleventh Chapter is concerning the 

Tythes of Ducks, Geeſe , Hens : 

wans, and other domeſlick Fowls 
and Birds. 


T= Tythe of all tame and domefſtick of ehe 7344, 
Fowl is to be paid in their Eggs or young of domeſtick 
in their proper kind, according to the Cuſtom 3#74s and 
of the place : Geeſe, Ducks and Swang are u- **”: 

ſually paid in their kind, but of Hens and Tur- 

keys, commonly in Eggs , but therein tHe Cu- 

ſtom of the place is to be obſerved. But note, 

"That where they pay T'ythe of the Eggs, there 

is no T'ythe of the young,nor e converſo T'ythe 

Eggs paid, where they have the T'ythe of the 


oung, 


et _—— 


CHAP. XII. 


The twelfth Chapter ſhews of what 
things Tythes fat not be paid, 


Ythes regularly are not due of dwelling %f what thing; 
Tiwz: Jcrpich a modus may be due for _ [Jn _ 
a Houſe as well as for Land; and it ſhall be of ware "Py 
intended, that it was a 90dzs for the Land be- 6, 1 1; 
fore the Houſe was built. | 

No T\ythes ſhall be paid for Hounds, Apes, Things of plea. 
Popinjayes, &* /imilia, becauſe they are things Ong PPS 
only of pleaſure. 2 lnſt.65 4 
| P 3 Neb 
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Things that in. Neither ſhall any 'T'ythes be paid of thoſe 


_ jr things which do not increaſe from Fear to 
* * 2» year ; and therefore no T'ythes ſhall be paid 


I y = . o 
Dot. & Stud. for Stone got our of Quarries, Pit-coals, Turks, 


174 Slates, Bricks, Quatrels, T'yles, Earthen Pots, 
More 903"." - nor of any thing made of Earth, nor of Marle 
_—_ 7" or Lime got for the Improvement of the 
2 Int451-- Ground ; nor of Tin, Lead, Copper , or 0+ 
Rolls 1.637, ther Metal gotten out of the Ground, but by 
e.1, Cuſtom 'T'yrhes of ſuch things may be due and 
Poct. & Stud. payable. 

Yd Servants in Husbandry ſhall not pay perſon- 
w—_ _— T'ythes, neither ſhall = Tythes be paid of 
H.s Jac.C.B, Marriage Goods, 

rot.1.10g. No- T'ythes ſhall be paid of Afrermaths,Stub+ 
vg 4a c-13- bles, or Rakings of Corn without fraud. 

Ralls 1.640. q. No Tyrhes ſhall be paid of Birds or Beafts 
12,13,16,17, That are fer nature, &c. unlels they be 
I.it. Rep.311. ſold. 

More 909. Tythes ſhall not be paid of Broom or Gorſe 


uſed for fuel within the Parih. 


_ _—— — 0 2 A AAR; 


CHAP. XIN., 


The thirteenth Chapter ſhews what 
force Cuſtom has, as well in the form 
and manner of Tything , as in the 
diſcharge of the payment thereof ; 
and wherein Cuſtom and Preſcripit- 
on differ. 


— Ms G Y the Statute of 2 E.6. it is enaCted, That 
ts 2 Yee g A ; k 

Grom & : Ne et every of the King s Subjetts' ſbould from 
1127ncy of Ty. TRenceforth truly and july , without fraud or 


T1: uz, guile, 


| Chap.13. Oz Lawof Tythes. 


guile druide, ſet out, yield and pay all manner 
of their predjal Tythes im their proper kinds, as 
y ſhould eviſe and happen m ſuch manner 
wi 


orm as had been of right yielded and paid 
thin forty yeers next before the making of 
the ſaid Att, or which of right or of cuſtom 
ought to have been paid. 

In this Act there are three qualifications. 

. I. Itinjoyns the payment of ſuch T'ythes, as 
had for forty years then paſt been of right 
yieled and paid. 

2. Such as of right ought to have been 
paid. 
3- Such as by Cuſtom ought to have been 
id. 
T ythes due by Cuſtom are of two kinds. 

1. Where there is a modus decimandi , and 
by Cuſtom Mony, or ſome other thing, is paid 
in lieu of T'ythes. 

2. Where Tythe hath by Cuſtom bcen paid 
of things not tythable , as of Lead in Derby- 
ſire ; Tynn in Devonſhireand Cornwal ; fiſh- And this is con. 
ing in the Sea, as in South-wales , where the /** 2 19e 
Cuſtom is, That if the Pariſhioner of one Pa- partnyh. 2h 
riſh land his Fiſh inanother,the T'ythes are divi- © fl?" 
ded between the Parſon of the Pariſh where the 
Fiſher lives, and the other where he landed 
his Fiſh ; but if the Pariſhioner land his Fiſh in 
the Pariſh where he himſelt dwells, then the 
Rector of that Pariſh has the whole T'ythes. 

And I have heard that ia ſome Countries Tythe Alc. 
they pay T'ythe-Ale, and Tythe of Limekilns, Rolls 1.642. 
&c. which in their own natures are not tytha- 
ble. Tythe-Ale is faid to be paid at AMarket- 

Raifing in Lincolnſhire. 


P 4 And 
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And as by Cuſtom things may be made tyth. 
able, which in their own natures are not o ; 
or one thing may by Cuſtom be paid in fatiſ- 
 faftion or diſcharge of another: So Cuſtom 
hath a great influence upon the form and man- 
ner of 'T'ything, for the direftion of the time, 
place, and order of payment of Tythes. 
Cuſtom of not And as Cuſtom may make things tythable, 
Tything,v-ere hich of their own nature are not tythable ; ſo 
$004. a Cuſtom of a Province , County, or Hundred 
may diſcharge the payment of T'ythe of a 
thing which in its own nature is tythable , fo 
there be a competency for the maintenance of 
the Miniſtry beſide, 
Hob. 266-. And therefore in the Wilds of Kent and Su/- 
Bulſtr. 2.245. ſex they do pretend by Cuſtom to be free from 
191-0 Sud. the payment of T'ythe Wood, or any thing in 
=. =p 42.b, lieu of it ; and fo in ſeveral Countries they pay 
1.& p.5,£,8. no Tythesof their Milk, Dunton werſ. Moyle, 
Co.11.16.4*" Finch. 36 Eliz. 
Cuſtom to pay And as Cuſtom may prevail in not Tything; 
—_— "Ik ſo it may, as has been faid, make things tytha- 
JH ble which in their own natures are not tytha- 
ble, as the Rent of Houſes , Pigeons eaten in 
the Houſe, Wood ſpent in the Houſe : And 
by Cuſtom T'ythe may be paid of Salt , Brick, 
Lime, Ale, Chickens, and other things not 
rythable. 
Difference be. Now the difference between a Cuſtom and a 
zween Cuſtom Preſcription is this ; every Cuſtom muſt have 
and Preſeripti- tes, and alledged to be within ſome cer- 
F”. tain Province, County, + Hundred,e*c. for 
if it be a general Cuſtom of England, it is Com- 
mon Law, and ſuch Cuſtom muſt be common 
ro all wichin ſuch-limits ; but if it be confined 
to one certain Perſon, Houſe, Land, or other 


thing, 


Rolls I -$42e 
$7. 
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thing, there it becomes a Preſcription which is 
a younger daughter to Cuſtom ; and therefore 
x a man comes to plead a Cuſtom , the 


manner of pleading is to alledge , that within 


fuch a County, Hundred or "Town, there is , 


and from the time whereof the memory of man 
isnot to the contrary, there hath been ſuch a 
Cuſtom uſed and approved in the fame that is 
tofay,that &c. alledging the Cuſtom as ir is. 

But when you come to plead a Preſcription, How to plead a 
you only alledge that you, and all thoſe whoſe Preſcription. 
Eſtate you have in fuch Lands, have time out 
of mind paid ſo much annually to the Parſon 
of D. in full ſatisfa&tion and exoneration of 
all the T'ythes ariſing upon the faid Lands , 

C. . 

So that Cuſtom and Preſcription differ in #%erein Cuſtors 
theſe things, that Cuſtom muſt be limited and ©" Fre/cripti 
confined to ſome certain place ; Preſcription is" iffer- 

at large 3 Cuſtom is Common to all the Perſons 

and Lands within the limits wherein ir is al- 

» but Preſcription is confined to certairt 

Perſons or Things : But in this they agree, 

That they muſt be conſtant without interrup- 

tion, and perpetual from the time whereof the 

memory, of man is not to the contrary; for if 

there |Yve been frequent interruptions , there 

can be no Cuſtom or Preſcription obtamed ; 

but aftera Cuſtom or Preſcription is once duly 

obtained, a diſturbance for ten or twenty years 1 Inſt.1 14. b, 
ſhall not deſtroy it ; for Multiplex interruptiq > Inft.6 5 3*. 
non tollit pr ſcriptionem ſemel obrentam. 2 Inſt.65 4.” 

But I muſt here obſerve to the Reader , that jz,,, ,z, x... 
though the Civil and Eccleſiaſtical Laws do in jaftical Laws 
ſome Caſes take notice of Cuſtom and Preſcrip- /ook upon Cu- 


tion ; yet in this they differ from the Com- 9s and Pre. 
; | 7 ſcript! 
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In wt! *bey 
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mon Law, that they allow a uſage for forty 


rac L, 
a7 -r (1117 '* years to be a good proof of a- Cuſtom or Pre- 


C11» > / /,4Wwp 
11; 51445 matter. 


2 Inſt.S5 2.. 


{cription, grounding their Judgments upon 2 
decretal Epiſtle of Pope Alexander the Third, 
Anno Domini 1180, But this Kingdom never 
allowed of that Epiftle,or yieldedany obedience 
thereunto : So that as well in Spiritual as Tem- 
poral Preſcriptions and Cuſtoms, if they come 
to be tried at Common Law , as all Preſcrip- 
tions concerning 'T'ythes muſt be, they mult be 
proved to have been uſed beyond the memory 
of any man to the contrary ; for if any man li 
ving, or any Authentick Record, or other evis 
denee prove it was otherwiſe at any time {ince 
rhe hrſt year of Richard the firſt, which was 
Anno Domini 1189.the Cuſtom or Preſcription 
tals. 


What Infu:nce And the influence Cuſtom and Preſcription 
Cuſtom: andPre- have in the manner of Tything , is confirmed 


ſcription have 
in the manncy 
of Tything. 

27 H.8.C.20. 


by three ſeveral Actsof Parliament. 

Firſt, By the Statute of 27 H. 8. whereby it 
# cnatied, That every Subject of England,evc. 
according to the Eccleſiaſtical Laws and Ordi- 
nances of the Church of England, and after the 
laudable Uſages and Cuitoms of the Pariſh , or 
other place her be dwelleth or occupieth, ſhall 
meld and pay his Tythes, Offerings, and other 
Duties of Holy Church,&c. 

By this Statute the Eccleſiaſtical Laws and 
Canons are afhrmed for the payment of T'ythes; 
but in ſuch Caſes as they*are contrary to the 
Common Law, or Cuſtoms of the place,they do 
not bind. 

Next this Act confirms and allows all U- 
ſages and Cuſtoms of the place where the 


T'ythes ariſe, which are to be preferred py 
all 


*ToaoTS» 3 Sps Tot 


5 & & T* 


kh A. WW. HD _— 
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all Canons and Conſticutions in manner of 'T'y- 
thing. 

The next Statute is that of J2 H. 8. where- 32 H.8.c.7. 
by it is enaCted,7 hat every Perſon,&c. ſball ful- 
ly, truly, and effetually, les out, yield to pay all 
and ſingular Tythes and Offermgs ofreſaid , 
Cbuſh ro the lawful Cuſtoms and Uſages of 


the Pariſhes and places where ſuch Tythes or 
Duties. ſhould grow, ariſe, came, or be due. 
This Act ſeems only to extend to cuſtomary 
Tyrhes, and ſo doth the Statute of 2 E. 6., pg, 
or hs if th ubje&ts ſhould f 
at every of the Kings Subjects 70m 
theuceforth uh aud oft , m__ fraud , 
or guile,. divide, [et ont, yield and pay all man- 
ver of their predial Tythes in their proper kind 
&« they ariſe and happen, im ſuch manner and 
farm as bath been rick yielded and paid 
within forty years next before the making f che 
y Att, or of right or cuſtom ought to have 


But more of theſe Statutes in their proper 

e HI ſhall now proceed to ſhew what Li- 8 

and Priviledge -the Parſon, Vicar, &c. 

hath in the Grounds where the 'T'ythes ariſe , 

for the drying, ordering, and carrying away 
their T'ythes. 


d 


CHAP, XIV, 


The fourteenth Chapter ſhews what 
Priviledge and Liberty the Parſon, 
Ficar , &c, hath in the ground 
where the Tythes ariſe, for the dry. 
ing, making, ordering and carrying 
away the ; od 


2 E.6.cap.13- Y the Statute of 2. E. 6. it is enated, That 

What privi- at the Tything time of predial Tythes, it 

Leage the Par* ſhould be lawful for every party to whom any 
ſon&c. hath in Tuth þ Y bis D b 

ranch Jrbes ought to be paid, or his Deputy, or Ser- 

wherethe Tythes vant to ſee the ſaid Tythes to be ſet forth and 

grow, ſevered from the nine parts, and the ſame quitt- 

ly to take and carry away. © | 

This Statute, as to the _ and carrying 

away, ſeems only declarative of the Common 

Law : But as to;coming-upen the Lands to ſee 

y the T'ythes ſet forth, ſeems to me to be a new 


Authority given by this Law, for the Ownersof 


the Land are de jure bound to ſet forth their 


Tythes duly and rightly ; and if they fail there- 
Rolls 2. 302, Ny the Parſon, Vicar, &c. have their remedies; 
q-19, and if the Pariſhioner do juſtly and truly ſet 
forth his T'ythes, although the Parſon, Vicar, 
&c. be not preſent, or FI given him 
, ©2 be preſent, yet this 2 good _ 
forth before this Statute : But it 1s a fair a 
juit way to do it in the preſence of the Parſon, 
Vicar, &c. And note, 'This Act is warily pen- 
ned in the ſingular number, that the party him 
ſelf, his Agent or Servant may come to 


ſee 
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ſke the 'T'ythes ſet forth,but muſt not come with 


a greater number. 

And note, That the Parſon, Vicar, Impro- 
ator or Farmer cannot come himſelf, and ſer 
Fe the T'ythes without the licence and con- 
ſent of the Owner of the Corn, Hay,&c. forif 
the Parſon, Vicar, &c. ſhall of his own head 
9. | Tythe the Corn, Hay, &c. of any Land-hold- 
2 | < within his Pariſh, &c. and carry it away, he 
4 is a Treſpaſlor, and an Action will lye againſt 

him for it. : 
But a Parſon, Vicar, &c. may de communi 
jure, after the T'ythes are ſet forth , come him- 
ſelf, or his Servants, and ſpread abroad, dry and 
ſack his Corn, Hay , &c. in any convenient 
place or places upon the ground where the ſame 
ztill the ſame be ſufficiently weathered and 
to be carried into the Barn,&c. But the Par- 
fon, Vicar, &c. malt not take a longer time for 
the doing thereof .than what is convenient and 
neceflary ; and what ſhall be ſaid a convenient 
and neceflary time, the Law doth not, nor can 
define ; for the quantity of Hay, Corn,&c. and 
the Weather in this caſe is to be conſidered ; 
and what ſhall in this, and all other caſes of like 
I nature be ſaid, a reaſonable and convenient 
; | time is to be determined by the Jury , if the 
t || point comein iſſue triable by a Jury; bur if ir 
» [| come to be determined upon a demurrer, or 0- 
ther matter of Law, the Judges of the Court 
ow the cauſe depends are to refolye the 


Ee. 

And if the Parſon, Vicar, &c. ſhall exceed a 
convenient and neceflary time in the drying , 
ordering, and carrying away their T'ythes; and 
| the Pariſhioner ſhall receive damage thereby ; 
| a 


Jones go. 


Lindwaod c. 
Quia quidem 
& cap. Errorig 
damnabilis, 


12 E. 4. 6.' 2. 
Ralls*1. 643» 
X.2, 


Hughes Rep. an AQtion of the Caſe will lye againſt them for 

329. their negligence in this behalt. 

7 » _ But no Aion will lye, againſt the Parſon, 

Rc Vicar, &c. infucha caſe, unleſs the Pariſhioner 

Woedner, P. 1 have duly ſet forth his 'T'ythe, and given notice 

Car.1.B. R. per thereof to the Parſon, Vicar, &c. 

Latch. And the Parſon, Vicar, &c. may carry his 

Ty —_— T'ythes from the ground where they grew, e&- 
alſey, H.6 | 

Car.1. Bk, ther by the Common way, or any fuch way as 

Rolls 1.643. the Owner of the Land uſeth tocarry away his 

X.3. nine parts. 


Bur if the Owner of the Soil, after he has 


duly ſet forth his T'ythes, will ſtopup the ways, 


and not ſuffer the Parſon, Vicar, &c. to carry 
away his T'ythes, or to ſpread , dry and ſtack 
them upon the Land, this is no good ſerting 
forth of his T'ythes without fraud , within the 
Statute of 2 E. 6. but that the Parſon, Vicar;&c 
or other Owner or Farmer, may have an Action 
upon the faid Statute, arid may recover the tr& 
ble value; or may have an Action of the Caſt 
for ſuch diſturbance, as I conceive; or he may, 

Bulftr:1.108, It he will, break open the Gate fence,&c. which 
hinders him, and carry away his T'ythes;but in 
that he muſt be cautiousthat he commit no Riot, 
nor break any Gate, Rails, Lock, Hedges, more 
than neceſſarily he muſt for his paſlage. 

And note, 'That the Parfon, Vicar, &c. when 
he comes with his Carts, Teams, or other Car- 
riagestocarry away his T'ythes,muſt not ſuffer 
his Horſes, Oxen, &c. to eat and depaſture the 
Graſs growing in the grounds where the T'ythes 
ariſe, much leſs the Corn there growing or cut; 
but if his Cattle (as cannot be avoided ) do in 
their pxſſ2ge,againſt the will of the Drivers,here 
and there ſnatch ſome of the Grafs, &c. this is 
excuſable. 

And 


ev. 
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And if the Pariſhioner duly fet forth his Rolls 2.284. 
Tythe of Hay or Corn, and will not permit the 21, 


I 


Parſon, Vicar, &c. to make the Hay, or fpread 

and dry the Corn, as he ought, it amounts to a 

ſubſtraftion of the T'ythes, and the Parſon may 

fue for the fubſtraftion of ſuch T'ythes in the 

_ Court, and no Prohibition lies in this 
e. 


CHAP. RXV, 


The fifteenth Chaptes ſhews to what © 
Charges the Glebe-lands belonging 
io a Refitory, and the Tythes are 
Subjett. 


0 IR Edward Coke tells us, Quod nullus pro 2 Inft6,41. 
decimis, quz ſunt ſpirituales, de aliqua re- What Charges 


faratione pontis, ſeu aliquibus oneribus tempor a- 
libus onerari debet. 

That Tythes being Spiritual, were not ſub- 
| to Temporal Charges at the Common 
Law 


And Sir Edward Coke is of Opinion , That 2 Int. $41, 


at this day, if T ythes be in the hands of Tem- 
poral men, they are by reaſon of them contri- 
butary to Temporal Charges. 


And upon a Doubt of Mr. Juſtice Yelwerton, p.s Car. 1. 


who was Juſtice of Affiſe in the Biſhoprick 
of Durbam , as Sir Nicholas Hide, heretofore 
Chief Juſtice of the Kings Bench , has report- 
ed, it was reſolved by all the Judges of Eng- 
land, that T'ythes are at this day A" 
wit 


Charch-lands 
are ſubjeF to.: 
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with all charges impoſed by any Act of Parlia- 
ment, wherein they are not excepted, as u 
the Statute of 4.3 Eliz. to the poor , and to 
maimed Souldiers, Kings Bench, Marſhalſey , 
Bridges, &c. But they are nov ſubject toany 
Styles 162.per Charges Temporal.,at or by the Common Lay, 
Rolls. And ſo it was lately held by my Lord Chief 
—_ Juſtice Hales, and the Court of Kings Bench , 
== 575.BR- for Watch and Ward, and Repair of the High- 
per Hunt. Ways: And this Caſe then youched by the 
Chief Juſtice. 
Firſt-fruits. But Tythes at this day arc ſubject to pay 
See more of thu Firſt-fruits or Annates, in Latin Primitie,which 
matter and + arethe firſt years profits of every Spiritual Be- 
, were tag * nehice at a new Incumbents Entry into his Li- 
* Cowel verbo Ving *; they were anciently exaQted by the Pope 
Annates. of Rome, when he had fmall Revenues to ſu 
How theſe differ port the publick charge of his place. And Pop 
from the - PF dore Virgil tells us, Ceterum nullum inventum 
ano majores Romano Pontifici cumulavit opes quam 
Aquinas 20, 2&, annarum quas Vocant. \ 
786.Art.4. And Polydore Virgil tells us, that Pope Boni- 
Polyd.Virgil. face the Ninth firſt introduced them,though 0- 
ok apy thers aſcribe them to Fobn the 224. 
oo But ſomeareof an Opinion (and not with- 
P-492. , 
out reaſon) that Annates were much ancicnter 
then Pope Boniface the Ninth, who entred up- 
on the Papacy in the year 1389. and Fohnthe 
22. not til the year 1410. But it appears by 
our Parliament Rolls,(which are infallible Evi- 
dence) that this payment had rought England 
in the 25th year of the Reign of E. 3. which 
was 1n the year of our Lord 1351. in which 
year there was a complaint made by the Com- 
mons in Parliament,that the Pope had reſeryed 
t» his own Collation, as well the Abbies and 


Priorics, 


224 
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Priories, as alſo all other the great Benefices, 
whereof any Eccleſiaſtical or Religious perfons 
had the Patronage ; and that he had lately re- 
ſerved all the Dignities in England, and the 


* Proyenders in Cathedral Churches, by which * Prebend:, I 
means the Pope had the Firſt-fruirs of all the ſuppoſe. 


ſaid Benehices. By this complaint it ſhould ſeem 
the Pope had yer got in but one Leg, that is, 
to have the Firſt-fruits of thoſe Livings, to 
which he himſelf collated : A pretty piece of 


Simony ! 


In the 5orb year of the ſame King, the Anno 1376. 


- Commons renew their complaint again, and Rot-Parln.100, 
& 6 H.4.nu.21. 


amongſt many grievances from the Court of 
Rome, there complain'd of, one is, That the 


fore done) had taken the Firſt-fruirs of every 
Benefice whereof he made proviſion or colla- 
tion, whereas he was uſed to take Firſt-fruits 
only of Benefices vacant in the Court of 
Rome. | 

And 9 H. 4. cap.8. not in the print,there is a 
Statute expreſly againſt payment of them upon 
the pain in the Statute of Proviſors, which is a 
Premunire, 


And if Walſingham ſays true, ſummis Pon- 1c Walſ, 
tifex (Anno 1316.) reſervavit Camere ſus, p.34,45. 


primes fruitus bene ficiorum omnium in Anglia, 
trienium Vacantium. 

So that it is apparent,that in ſome caſes Firſt- 
fruits were paid long before Boniface the gb, 
or Fobn the 224; but perhaps the Pope before 
them had not made it an uniyerſal payment. 

Theſe were often complained of, as a great 
oppreſſion upon the Clergy, as Henricus Hoſti- 
ef who liyed in the _ Pope — 

c 


R.2.nu.66. 
Popes ColleCtor that year (a thing never be- ” a. 
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$0.26 H.8.c.3, 


i El.cap.4. 


1 Eliz.cap. 4. 


St.26 H.$.c.3. 

When the Firſt. 
fruits are to be 
paid. 
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the 4th, witneſſeth ; but however upon the a- 
boliſhing of the Popes Uſurpations here in 


-England, the poor Clergy were not acquit of 


this exaCtion, but the ſame was by the Statute 
of 26 H.8. ſetled upon the then King and his 
Succeflors. 

The Firſt-fruits are not here in England 
rated at the full and utmoſt value of the Living 
they are to be paid for, but —— to the 
valuation taken and made in the ſaid 26 year of 
K.H.8. and now uſed in the Firſt-fruits Office. 

And theſe Firſt-fruits are by a Statute made 
1 Eliz.not to be paid all at once; but one quar- 
rer of them is to be paid at the end of ſix 
months from the time + the Induftion,Collation, 
Oc. another a9 part at the end of twelve 
months, another fourth part at the end of eigh- 
reen months, and the Iait quarter part thereof 
at the end of two years. 

And by aSratute made 1 Eliz. all Vicarages 
not exceeding ten pounds, and all Parſonages 
not exceeding ten marks, according to the va- 
luation in the Firſt-fruits Othce, are diſcharged 
from the payment of Firſt-fruits. 

And if an Incumbent dye, or be legally re- 
moved out of his Living without fraud,then af- 
ter ſuch death or remoyal , the remaining half 
yearly payments of the Firſt-fruits,which were 
not become due, are diſcharged by the ſaid Sta- 
tute of 1 Eliz. | 

And by that Statute the Dean and Canons of 
_—_ are diſcharged of the payment of Fuſt- 

ruits. 
And by the Statute made in the 26:4 year 


- of H.8. before mentioned, it is enacted ,' That 


every Archbiſhop, Biſhop, Dean , Prebendary, 
| Arch: 


xy 7 WE Sw 
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Archdeacon, Parſon, Vicar,&c. before he have 


any attual or real poſſeſſion , or medling with 
the profits of bus Living (this muſt be A weets 
Inſtitution,Collation and Induttion) muſt pay or 
a—_ for,and give ſecurity for the payment 
of bis Firft-frhits, in the Fir#-fruits Office. 
And that an Obligation taken for the ſame 
ſhould be of the farce of a Statute of the Staple, 
and that if any ſuch preſume to enter into hu 
Living before ſuch payment or ſecurity given,or 
j from. 42 made,he is to forfeit double the value. 
But his Majeſty and his Royal Predeceſlors 
have not been ſevere in this caſe to take the 
penalty, but tipon failure their Officers of the 
Exchequer have ſent out Proceſs to the Sheriff; 
to put the negligent Parſons, Vicars,&c.in mind 
of this duty , and upon coming in and paying 
the charge of the Proceſs,and paying or giving 
ſecurity for the Firſt-fruits,they are diſcharged. 
Bur the Parſons, Vicars,&c:mult be careful to- 
y itt their half yearly payments, as the ſame 
come due,andtake up their bonds,or «lſe new 
Proceſs will iflue to the increaſe of their charge. 
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Perhaps ſome may be fo curious that they Why Vicarages 
will defire to know; why Vicarages not exceed- #7* charged 


igher in the 


| «7 
ing ten pound ſhould be freed of this charge, 57.” 
and Parſonages of ten marks fhould pay them: es 
Now the reaſon of that was, that- the Vica- Parſonage:. 


rages in time of Popery, and when the Valua- 
tion was taken, had a great income by volun- 
tary Offerings , which falling to little or no- 
thing upon the diflolution of Monaſteries, this 
fayour was afforded them in their Firſt-fruits. 


The next charge Parſons and Vicars are Tenth;, F 


ſubje& to, are the Tenths, that is,a tenth part 
of the yearly valueof all their Church Livings; 
Q 2 this 


228 
I: ſhould ſeem this payment was firſt exaQed from theClergy 


theſe were 1m1- 
poſed by Boni- 
face $. t0 
maintain his 
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by the Pope about the twentieth year of E. 1. 
and a Valuation was then made by his autho- 
rity of all Church Livings , at which rate the 


Wars inSicily. Pope was anſwered his 'Tenths, but he never 
Extravag. com- had any 'Tenths of ſuch Land as was given to 


li. 3-p.2.96. 
zZ Init.528., 


Stat.25 H. 8% 


St.25 H.8.c.3. 


St.26 He2.c.3. 


St.2&3£E. 6, 
Cap.26- 


the Church after that time. Theſe payments (as 
appears by our Hiſtories) the Pope of Rome 
ſometimes granted to the Kings of England, 
when the Kings pleaſed them , or rather when 
they feared their power ; but upon the aboliſh- 
ing the Popes power, which was in the 25th 
year of H. 8. theſe Temhs were given to the 
King the year following by the aforeſaid Sta- 
rute of 26 H. 8. and to be paid at Chriſtmas 
yearly, and the Biſhop of the Dioceſs is to col- 
le& them, and they are to be paid according to 
the Valuation taken the ſame year, and now in 
the Firſt-fruits Office, and are not paid that 
year the Firſt-fruits are paid, but are allowed 
out of them , becauſe 'tis intended that the 
King has the whole years prokit. 

But immediately upon the Reformation many 
Clergy men ſcrupled , and denied to pay theſe 
Tenths to the King, being a duty properly due 
to the Pope, and therefore the refuſal or neg- 
le& to pay them to the King, being certified by 
the Biſhop that bad the Colleion of them, is 
mgde a Cauſe of Deprivation not only of the 
Living, for which they refuſed to pay their 
Tenths, but alſo of all their ſpiritual Prefer- 
ments. 

But by the Stat. of 2 and 2 E. 6. that ſeve- 
rity was moderated, ſo that now the refuſal 
or neglett to pay them, and ſo certified by the 
Biſhop, makes only that Living woid, for __ 
tve 


þ 
X 
b 
? 
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the Tenths (ball be ſo refuſed. But his Majeſty 
and his Royal Predecefiors have rarely put the 
ſeverity of this Law in execution, but make out 
Proceſs in the Exchequer to compel the pay- 
ment : however fince the penalty is ſo great, 
every Clergy-man ought to be very careful to 
avoid | =p Dn 

An Aparitor came to a Parſon newly indu- 
Qed, and told him he muſt pay his Tenths to 
ſuch a perſon, naming him: at ſuch a day and 
place four miles off ; and this was adjudged no 

demand to make his Living void, within 

e Statute, but ſuch demand which ſhall make 
a Living void within the Statute, muſt be po- 
ſitive by one that hath power to demand and 
receive it. 

And note, that the Biſhops Certificate is not 
peremptory , but may be traverſed}, and the 
party that demands the Tenth muſt be ſuffici- 
ently authorized, See Cro.Eliz. 80. 


There is a Proviſion made by an AF of Par- &.,,18. cg. 
liament in the 2.7 Year of H. 8. for thoſe In- The, remedy 
cumbents that ſhall be forced to pay the Tenths where the Suc- 


due in the time of their Predeceſfors, that they le 
may levy the ſame upon any Goods they can 
find of their Predeceſſors upon the Church Li- 
wing 3 and if they be not redeemed within 
twelve days after they ſhall be diſtrained, that 
then the [ame ſhall be praiſed by two oy three 
indifferent perſons to be ſworn, and ſo many of 
them ſold as will ſatisfie the arrear with coſt ; 
and if no ſuch Goods can be found, then the 
Succeſſor to take bis remedy againſt his Prede- 
ceſſor, bis Executors or Adminiſtrators , or 0- 
thers to wham his Goods ſhall come, by Bill in 
Chancery,or in Aition of Debt at Common Lav. 

Q 3 There 


Tenths due by 
his Predeceſſor- 
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Procurations. 'There is another charge, to which the Par- 
Do: ſons, Vicars, &c. are 'ſubje& for their Church - 
_ = Pa- Livings,which is called Procurations or Proxies; 
ny P'>*> and theſe are duties due 'and payable ro the 
Biſhops and Arch-Deacons at the time' of * their 
Viſitations, which are' not paid by any certain 
Rule, but by ſome ancient 'Taxatjon'; for anci- 
. ently the Religious Houfes and Clergy-men at 
—_ S wy their own dns entertained the Biſhops-and 
cap. ut ſingula Arch-Deacons in their Viſitations, but at length 
Ecclehaſtiez, their attendants were ſo many, and their trains 
- wg by - ſo great, that the Clergy and Religious Houſes 
Steph. Langton WEre horribly oppre d with entertaining of 
ob:ut 12:22.the them ; to avoid which,the Clergy and Religious 
Avch-Deacons Houfes came to this compoſition , every one to 
pork to bring pay ſuch. a proportion to their Viſitors to be 
ray! Ro * freed of that great oppreſſion : and therefore 
and ſtay but the Canoniſts define themto be, Exhibitio ſum: 
one day,and to ptuum neceſſariorum fatta Prelatis qui Dioce- 
rvite no boa). [es peragrando Eccleſias ſubjetFas wiſitant, and 
this payment is continued to this day, noc only 
of thoſe Livings which are ſtill enjoyed by the 
Clergy, but alſo of the Impropriations being 
31 H.8.cap.13. faved by theStatute of 31 H.8. and confirmed 
* *_ - by the Statute of 34 H.8: and remedy piven 
for them with Coſts, both in the Spiritual 
Court and at Common Law. | 
Cap.Quoeniam And note, thatif there be a Parſonage and 
autem verb. aVicarage endowed,there is but one of them to 
yaa tantum. pay Procurations, but which of them muſt pay, 
; 15 to be direfted by Cuſtom,or the Indowment;, 
jf extant, EL n” 
-' Note likewiſe, that Donatives are not to pay 
Procurations, becauſe they are not within the 
Viſitation of the Ordinary; and fo for - free 
Chappels, for the ſame reaſon, = MS: ; 


/ 


And 
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- Andif there be' a Parſonage which has a Cap. Quamvis 
Chappel depending on it, that is, where both = nature. 
are in the Parſons cure, no Procurations are to 
be paid for the Chappel. 
Synodals is another charge upon the Par- Synodals. 
ſons, Vicars,&c. and is likewiſe paid to the Arch- 
Deacon, not by any certain Rule, but by ſome 
ancient Taxation ; ſo that ſome pay more, and 
ſome leſs. 
I muſt confeſs I cannot find how this pay- 
ment firſt became due , but by the name it 
ſhould ſeem to be a contribution to the Arch- 
Deacons charge in the Synods, they * being * $S. Jerame 
anciently ele&ed by the Deacons themſelves as #7 #:s Epiſtle to 
their repreſentative. ws Js 
f But it ſhould ſeem, that the Arch-Deacons os 4 
claim theſe Synodals for their Eaſter Viſitation: quem induftri- 
and the Biſhops have laid ſome claim to them, um noverine, & 
but, as my Author conceives, without any juſt Archiadiaco- 
reaſon, the Arch-Deacon and his Officers per- 5 * Xt 
forming the, Labour , and undergoing the jp;-.;.56.. 
Charge. 
Since my firſt publiſhing of this Book, a 
learned and worthy Divine ſeat me a Book, 
written by a learned and ingenious perſon a- 
mongſt other things concerning Synodals, 
whereby he expected I might receive ſome 
fatisfa&tion concerning the Original  and' 
Growth of them ; at whoſe Candle I ſhould 
thankfully have lighted mine own, if it had 
givena clear light: But when I came to read 
the Book, I end the Author indeavyoured to 
prove them one and the ſame with the Cathe- 
draical Duty , whoſe reaſons to that purpoſe I 
can by na means ſubſcribe to. 


Q 4 | Firſt, 
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Cap.Quoniam 
autcm very. 
onera Eccleſi- 
altica, 
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Firſt, becauſe Mr.Lizdwood, a very leatned 
Civilian and Canoniſt, reckoning up the onere 
Eccleſiaftica, tells us, Quadam enim ſunt que 
dicuntur Epiſcopalia, & inter bac continentur 


 SynodazicumLathedraicum,&c.ſo that it appears 


Caufa Io. q.3. 


Quid vero & 

placuit ut nul- 

Jus & Concil. 
Braca cap. 2. 


he conceived them two feveral and diſtin 
charges. | | 
Secondly, the Cathedraicum is by the Ca 
nons reſtrained not to exceed two ſhillings, and 
whereas anciently the Biſhops bad a third part 
of the Offerings, and in'confideration thereof 
were to repair the Churches ; they had this 
payment*in conſ{ideration of the third part of 
the Offerings, and Were acquitted of the re- 
pair of the Churches. But I could never learn 
that the Catbedraicuns was ever paid in Erg- 
land: and the reaſon may be, becauſe the 
Churches in England have always been re» 
paired by the Pariſhioners by cuſtom. Now the 
Cathedraicum being limited to two ſhillings, 
and finding upon inquiry, that the Synodals are 
not confined to any certain ſum, but for the 
moſt part more than two ſhillings : it is very 
improbable that they are one and the ſame. 
Thirdly , the Catbedraicum is" annexed to 
the Biſhops Chair , and in recompence of a 
duty not transferred to any other,but for ought 


' I couldever learn, the Synodals have been al- 


ways paid to the Arch-Deacons: and therefore 
for theſe reaſons I take them for ſeveral and 
diftin&t Duties , as Lindwood ſeems to take 
them, F 
The ſame Author gives an account of ſome 
difference that has been moved between the 
Arch-Deacons and the Clergy, whether Procu- 
rations are due to the Arch-Deacons when the , 
| Biſhop 


Chap,1 L N2 Law of Tythes. 


Biſhop viſits: in which caſe the ſame Author 
has given his Verdi&t clearly for the Arch- 
Deacons, and grounded his Opinion upon Rea- 
fon, Cuſtom and Authority. | 

Firſt, his chief and only reaſon is, becauſe 
the Arch-Deacon pays his Tenths as well for 
that year the Biſhop viſits,as for the other two ; 
and therefore he concludes it very reaſonable 
he ſhould have that for which he pays Tenths: 

But I conceive there is a great miſtake in 
this Argument, for I am not fatished the Arch- 
Deacons pay any Tenths for their Procurati- 
ons, but for the Corps annext to their Arch- 
Deaconries and their Juriſdiction ; for it were 
againſt reafon to charge them to pay Tenths 
for that they eat and drink in their Viſitations, 
and the 'Tenths ought to be of the clear profit ; 
but where the Procurationsare paid in mony it 
ſhould ſeem Teenths are due. 

Bur admitting upon the valuation in the 
26 H.8. the procurations were valued (for in 
that of 20 E. 1. they could not be valued, not 
hs then reduced into Mony , nor of long 
after) then the Argument runs no farther, than 
that, becauſe the Arch-Deacon pays a tenth 
part againſt reaſon, therefore the Clergy muſt 
pay the whole. 

But the reaſon againſt the Arch-Deacons in 
my judgment is much ſtronger. I ſhall nor 
take upon me to examine whether their Juril- 
diftion be ordinary or delegated ; I will admit 
Cuſtom has made it in ſome meaſure ordinary, 
though much might be ſaid againſt ir, I will 
ler that point paſs unqueſtioned , but from the 
beginning it was not ſo. Bur let that be as it 
will, it is clear there was no Juriſdiction annext 
to 


Vide extra. 


com. de deci- 


mus 296., 
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4 Concil. To- 
letan. cap. 35, 
2 Concil. Bra- 
Ca. Cap.1, 


DiſtinR. 2 5, 
per tectis, 
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to Arch-Deaconries originally , the firſt ſtep 
was over the Deacons, as ſhall be ſhewed here 
after : It is without all doubt, that Origi 

all Juriſdiction over the Clergy was in the Bb 
ſhops, and they in their own perſons viſited the 
Churches within their Diocefles, for the firſt 
600 Years after Chriſt. 

But in the Fourth Council of Toledo, which 
was held about the 630th year after Chriſts 
Birth under Honorius. 1. It was decreed, Epi/- 
copum per cunttos Dioczſes Parichiaſque ſua 
per /ingulos aunos ire oportet ; what to do? not 
only to eat and drink, but «t exquirat quo uns 
quaeque baſilica in reparatione [ut indigeat. But 
fe ipſe aut languore aut aliis occupationibus ims 

licatus id explere nequiverit, presbyteros pro- 
babiles aut Diaconos mittat, qui & reditus Ba- 
felicarum & reparationes & Miniſtrantium vi- 
tam mqulrant. 

This is the firſt Commiſſion that I can find 
for Biſhops to make Subſtitutes to inquire, but 
the Juriſdittion ſtill reſerved to the Biſhop to 
admoniſh, examine and puniſh ; but here is no 
news of Arch-Deacons as yet in power. 

The firſt news I hear of any thing tending 
to any FuriſdifFionem was over the Deacons, 
for Gratian tells us, Archidiaconus , Sub- 
diaconis & Levitis ad quem i#ta pertinet Ms 
niſkeria. Et ad ipſum nunciat Epiſcopum ex 
ceſſus Diaconorum : So that it ſeems the petit 
Juriſdiction the Arch-Deacons begun with , 
was to inſpect the behaviour of their Brother 
Deacons , and to give the Biſhop an account 
of their miſcarriages in the nature of a Moni 
tor only, _ | a 
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"The next news I hear of them is a com- DiſtinQ.g4. 
lzint againſt them, Quod is 'pleriſque locis iſt dictum eft. 


PF TIS 


{2a Presbyteros quandam exerceant domina- 
zionem : but ſtaid not there, but ab eis cenſum 
exigunt ; (which the Biſhops could not dv) 
whereupon it is commanded , quod {int con- 
fenti regularibus diſciplinis, © teneant propri- 
am menſuram quam ab Epiſcopis eis inſungi- 
fur ; hanc per perochias ſuas exercere ſtudeant, 
nibil per cup:ditatem -&* avaritiam praſu- 
mentes. Hereit appears that they had gained 
ſome*ityployment under the Bifhop over ſome 
certain Parzſhes , but with a limited JuriſdiQti- 
on ; they muft- keep their meafures, muſt not 
exceed their bounds, 


By this it appears that the Arch-Deacons Hob.16-, 


are meerly Subſtirutes to the Biſhop, and what 
iuthority they have is derived from him , his 
chief Office being to vifit and inquire, &- 
Epiſcopo nuntiare; and therefore the Biſhop 

es what cauſes he pleaſes to his own cogni- 
zance, anJ leaves ſome petit buſfineG to the 
determination of the Arch-Deacon. This be- 
ing granted, which cannot be juſtly denied, 
it s againſt all the reaſon in the world , that 
the Biſhop by eafing of himſelf by appointing 
a deputy 'Vicar or Vicegerent ſhould double 
the charge upon his Clergy. | 

As for the Cuſtom 'alledged for this duty, 
before I give an Anſwer to it, it will be ne- 
teſfary to examine how the Canon Law ſtands 
n the point, * * MY 


| And by our own Provincial Canons I find Cap.ut fingula 
tt is eſpecially provided, that the Arch-Deacons Ecclefiaſtica. 


bould receive no Procurations , 7s illo die 
| pong 


Ergo dicuntyr 
oculi Epiſcopi. 
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Verbo viſita- 


rione; 


Cap. Quamvis 
lex naturz. 


Ividem verb. 
Ratione vil- 


Lationis- 
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quo perſonaliter viſitant Eccleſiam proguran. 
ztem.; and it goes further,vec redemptionem pro 
wviſitatione praſumant. What can be more 
clear ? and what can this redemption mean,but 
Procurations in Mony as.is now uſed ? 

And theGloſs, to make ſtill more clear, tells 
you, forſan quia Epiſcopus eodem Anno wi 
wit & ſuſpendebat furiſdittionem Archidiace- 
ni , & fic Archidiaconus vult ab eis aliquid lt 
co procurationis exigere quod non licet , ut hic, 
#ubi non viſitavit. 

And by another Canon made by Fobn Strat- 
ford Archbiſhop of Canterbury and his Clergy, 
about the year 1 345, itis forbidden. Ne quis 
procurationem ratione viſitationis ſolvendam ah 
aliqua praſumat recipere Eccleſia , _ Viſita- 
tionis officium ailigenter eidem impenderit, ſcr6- 
tatis perſonaliter & inſpedis per, jpſuns cum 
effeftu que fuerint indaganda. Vide 4, Condll, 
Later. ſub Innocent 3. ca.33- to the ſame pur: 

oſe. 

By this Canon likewiſe there is no Procurs- 
tions to be paid without perſonal Vititation, 
but for the better underſtauding of this Canon 
I muſt obſerve to the Reader that there is two 
other ſorts of Procurations, the one by Pat or 
Covenant, the other by Cuſtom, that are no 
ways related to Viſitations , and therefore the 
Canon well diſtinguiſhes,ratzone viſitationis. 

And after that Canon has taken care for 
moderating the exceſſive charge of the Viſitors 
in their Vilitations, it leaves it to the choice of 
the viſited. An in pecunia quantitates ſolith, 
wel in vittualibus wifitantes eoſdem woluerint 
procurare, optionem reſeruamus. 


And 
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And Mr. Lindwood tells us, in thoſe days it Verb. Soler 
was a common uſe in England, that the Arch- 01vi. 


Deacon received in Mony, nomine procuratio- 
nic ſeven ſhillings and fix pence, that is, Eigh- 
teen pence for himſelf and his Horſe, and Six 
ſhillings for his fix Attendants and their 
Horſes. | 

There is by the fame Canon proviſion 
made , _ _ —_ is a Church and a 
Chappe ing of it which is not preſenta- 
ble, but within the charge and nk, of the 
Parſon, that in that caſe there ſhall be but one 
Procuration for both, and that he that ſhall 
take more, ſhall :p/o fa#o be ſuſpended ab offi- 
tio & beneficio, till he has paid double the 
fur received to the Cathedral Church of that 
Dioceſs. | 

Laſtly, this Canon concludes with the Duty 
of the Arch-deacon and other Ordinaries in 
their Viſitations , that tam in Ecclefiis quam 
ornamentis eorum, cemeteriorum clauſuris & 
manſorum domibus reperientes defefFus, iis [ub 
preuniariis penis pracipiunt reparare,Cc. 

So it appears by theſe Canons, that there are 
no Procurations due to the Arch-Deacons,unleſs 
they viſit perſonaliter ; and if it be demanded, 
why in perſon; and why Eccleſiatim? the 
cloſe of this Canon tells you. 

Now you ſhall hear what Orhobon,the Popes 
Lepate, in a National Synod held in St. Pauls, 
London, in May 1268. fays to this matter, Cum 


ur, fi quid exequatur wel recipiatur hu- 


Juſmod; ratione ceſſante, jam male recepti & 


. o "Sy" , 0e, 
i nomen ſubiit. Cum igitur intellexerimns * 


quod pletique prelati procurationes a ſubditis 


exigimrt, 


«tem (fays he) ratione wiſitationis procuratio See Cauſa 10. 
q.I.Relata 70 
the ſame piur- 
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exigunt , licet wiſitationis Officium non impen- 
dant ; nos tam Eccleſiarum indempnitati quay 
* Nota- * prelatorum ſaluti conſultius providentes , d+ 
ſtrittius inhibemus, ne quis eorum procuratis 
nem, que ratione viſitationis debetur , ab Fe: 
cleſia quacunque recipiat, niſi cum eidem wif. 
fationis officium impendit ; qui vero receperit; 
donec reſtituerit z ab ingreſſu Eccleſiee ſit ſu. 
penſus. | | 
So that it appears by theſe Canons, the Arch 
Deacon, when the Biſhop vilits, ought norto 
have Procurations , but is expreſly forbid to 
exact them. Now how far a Cuſtom ſhall 
prevail againſt a Canon (I mean ſuch Cuſtom 
as the Eccleſiaſtical Courts allow of forty 
years continuance) belongs co the determins 
Cohccil. Later- tion of the Canoniſts. And the Author tells ug 
pg Wanda: page 2.5 from them, that that Cuſtom is ſaid to 
BT: rationabilis,and by conſequence i7-violabilis 
Gregories De- that is binding , Que nec divino juri contre 
cretals cap. ad dicit nec obviat Canonicis inſttutis. 
noſt.am audi- T could fay much more to this purpoſe, but 


entuum de ©ON- 1+ belongs to the Canoniſts, to whom I leave 
ſuetudine cauſa A | 


= 4.mg But if the Author intend ſuch Cuſtom as # 


allowable at Common Law, when he ſays CG 
nons cannot be of ſuch force as to annihilate 
and overthrow National Laws and Cuſtoms, 
I muſt grant he is therein very right. 

But in this Caſe there can be no ſuch Cue 
ſtom ; for every Cuſtom allowable at the Com- 
mon Law mult have its commencement 

wa di the firſt year of R. 1. which was, Anno Dom 
do Scnrmagen 189. but the Decree of Pope Benedi& Xi 
" li.s.cecenfi- Which firſt gave way to commuting Procurs 
bus,&C, tions into Mony Yolentibus , was about the 


yea 


—_ AA ws ack eo MX£5l 


a Shi 2A cc 4 acct ao cc VV Xo chm mzFYXX R *>Qmats wut 


* 
ry 
te 
5, 


oo Tz" 3 o T 7- 


Chap-15. O2 Law of Tythes, 
\ 1337. and Mony payments in lieu there- 
Mars not ſerled here in England of long 


time after ; and therefore they cannot be 
claimed by any Cuſtom or Preſcription at 
Common Law. 

For the Caſe of Proxies in Ireland , which 
he youches forth of Sir Fobn Davies Irith Re- 
ports, I concetve makes nothing at all to this 

veſtion ; for it is not at all moved in that 

e, whether there were a double proxze due, 
the one to the Biſhop when he viſits, and ano- 
ther to the Arch-Deacon that fits ſtill: But I 
preſume the Author makes uſe of that Caſe to 
prove, that Procurations may be due ratione 
viſitationis, when there is no Viſitation ; And 
I will agree they may by ACt of Parliament ; 
and in that Caſe,there is two Acts of Parliament 
for them. 


But Sir William Caples Caſe, vouched in Co.4 


Lutterels Caſe, may be .conceived to make 
Amething to this purpoſe, where the Caſe ſhort- 


ly is, That one held his Land znter alia by the 


Rent of Five ſhillings pro wardo caſtri, and 
upon avowry for this Rent, the Tenant plead- 
ed that the Caſtle was down, and therefore no 
Rent due, and upon demurrer adjudged againſt 
the Tenant: and very great reaſon , for the 
Rent was reſerved in reſpect of the Land, and 
notin reſpe& of the Caſtle, forthe reſervation 
of the Rent is Reddendum made, that is, for the 


Land Five ſhillings annuatim pro wardo ca- 


fri; and the ſaying the Caſtle is down does 
not anſwer the Jehet , bur if the Land for 


which the Duty ariſes be evicted by a more 
ancient Title, the Rent is gone: fo that this 
Caſe being rightly underſtood nuakes againſt 


the 
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Decret .Greg. 
l; . 2.CaP» 16, 
cum ex ofhcii, 


Concil. Tole- 
Can. 4. Cap.3F. 
& Braca Ca. 7. 


Diſt. 94. 
dittum eſt. 
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the Arch-Deacons rather than for them ; for i 
their Caſe the annual payment is paid for Pro- 
curations. Procurations are due,ratione viſitatic 
zis ; then when the Biſhop thar has the ancient- 
er right to vilit,inhibits his Deputy,and does the 
work himſelf,to whom does the wages belong ? 

And note, that by the Canon Law no man 
may preſcribe to be free from Procurationg 
ratione vViſitationis. | | 

Here I could willingly end my diſcourſe, 
for I doubt I have faid enough to diſpleaſe 
ſome: but no good man ought , nor | hope 
will rake any offence at what has been ſaid, of 
at what I am about to fay ; and therefore | 
ſhall add a word or two concerning the Arch- 
Deacons and their Viſttations. 

It appears by what has been faid , that for 
the firſt Six hundred years after Chriſt, the BÞ 
ſhops in their own perſons viſited , cunfas 
dioceſes parochiaſque ſuas ſingulos annos, and 
they we ſeven Deacons in every City, that i, | 
Diocels to affiſt them. After that they had Aw- 
thority in cafe of ſickneſs, or other publick 
concerns, to delegate Prieſts or Deacons th 
aſſiſt them : and thereupon, as ſhould ſeem, 
they cantonized their great Diocefſes into Arch- 
Deaconries, and gave them Commiſſions to 
vilit and inquire, and to give them an accoult 
of all at the end of their Viſitations , as is b6 
fore related; and the Biſhops reſerved the 
third year to themſelves to vilit their Churcl 
es, and thereby to inform themſelves how the 
Arch-Deacons,their ſubſtitutes, performed their 
duties, how they domineered oyer the Clergy, 
and were reduced to their true meaſures. You 


have heard after upon complaint of the om 
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.or ſever; an Arch-Prieſt two.) And further 7; , 1 76. ſub 


ments. -. | 


 remembred it is further provided, that if any 
quan omnes .& ſingulas ſic die unico viſitatas 


#ente wiſitationem in quavis Eccleſia facien- 


ſeu allocare, wel pro ea in toto tudeat compen- 


\ 


ion, they and. others uſed in their Vikhrations 
by their exceſſive numbers of Attendants, in Ry 
-vneof the Councils of Lateran the number of RE 
their Attendants were limited, and by Canons |, : epaghey 

.of our own ſeveral reſtrictions have been made 

againſt the exorbirances of Vilitors. ren 

\. By one Canon in the time of Archbiſhop Ur ſing»'s Ec- 
Langton ,. they are commanded that in their clelial\ ra. 
.Viſrations their Attendants ſhall not exceed 

-the number limited in the general Council of 
Lateran.(whereby an Archbiſhop in his Viſita- Cap.cum Apo- 
tion is allowed forty or fifty Men and Horſes, {t!us. 

A Biſhop twenty. or thirty , Arch-Deacons. five 


{ 


3 Council of 


.zeſtrained the Viſitors , that they ſhould in- Alex 3. cap.4. 
vite no | body to their Viſitation entertain 


 But:this did not do the work intended in _— lex 
ealing the Clergy ; therefore after in the time 
of Stratford Archbiſhop by..the: Canon before 


Plures wiſitare wvoluerit Eccleſins una dies pro- 
cyratione- unica in victialibas wel pecunia, 'ad 


propartjonabiliter faciat contribuere , prout tra- 
dunt Canones, ſit contentys.” Et ſi notte prece- 


evdam. ad ſumptus Reftoris ſeu Vicarii wiſi- 
tandi, ſeu die wiſitationis in prandio ſteteris, 
cam eiſdem veram aftimationem ſumptuum 
bujuſmodi in procuratione , ſi eam in pecunia 
viſtans licite duxerit exigendam , computare, 


ſare. Ira quod nec ultra ſumptus hujuſmods. ſ0- 
lidam procurationem in pecunia , nec amplius 


quam deduttis eiſdem ſumptibus de procuratione 
R an 


Naturalis diſ- * 


politionls. 
VC; 


af 


Vas Electionis 
ub1 ſupra. 
Extravag. l.5. 
de ccnhibus. 
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in pecunia exſolvonda ſupererit, praſumat re- 
uy wel exigere quoviſmodo. Si quis autem 
aliter fecerit, donec indebite recepta reſtituerit, 
ab ingreſſu Eccleſia noverit ſe ſuſpenſum. 

And likewiſe by the before mentioned De 
cree-of Othobon it is ordered, that Bifhops and 
other inferiour Ofhcers in their Viſitations , in 
fe oper flua comitiva ſeu evitionum numero, wel 
alias in expenſis gravare ſubditos non preſu 
mant ultra quantitatem & numerum determi 
zatum in conſtitutione Innocentii Pape quarti, 
neOfc. | 

But Pope Benedi6} the XII. good Man,made 
an Edict or Conſtitution Decretal, whereby he 
ſettled what every Clergy-man,&c. ſhould pay 
by way of Commutation in lieu of their Pro- 
curations, and this was about the year 1 339. 
But the good Pope left in the Election of the 
viſited, whether they would pay their Procu- 
rations in Mony or Victuals: but it was long 
after, as ſhould ſeem, - before -this. Decree was 
generally received in England ; (which makes 
me believe the Arch-Deacons were more mo- 
derate here than elſewhere.) For when Ling- 
2wo0d publiſhed his Provincial Canons, which 
was about the year .14.23, it-was not 
received in England, which was almoſt a hun 
dred years after. But the certain time that Pro 


curations here in England were turned into 


Rent I cannot find out : But the effe&t of this 
innovation was, that when Procurations wer 
reduced -to an annual Rent, the Valitations 


were degenerated into an Audit of receipts, 
and called a Viſitation where theParſon draws 


-up. a thing called a Preſentment containing 


(omnia bene) which by the Church-wardens 
deliyered 
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them Gen FEY 
There was complaint in the Council of T6- Cauſa 106:4:7; 
ledo, Quod quidam Epiſcopi negligebant ſuas Relata eſt. 


delivered to the Viſitor or his Deputy,and Pro- 
curations paid,and theViſitation 1s ended; when 
for the molt part nothing js well,or as it ſhould 


be: The Churches kept like Swine-ſtyes (I 


beg pardon for the compariſon, I wiſh it were 
not too true) the Floors broken up, the Win- 


.dows broken down, the Church and building 


belonging to the Parſonage and Vicarage 
Houſes dilapidated , the Parſon Nonreſident, 
Pews in the. Church built ſo high and diſorder- 
ly that the behaviour of the People therein 
cannot be obſerved, Books and Ornaments of 
the Church wanting or imbezeled ; and it is 
not likely the Parſon . and Church-wardens 
ſhould preſent theſe — ; When themſelves 
are commonly moſt in tault; and beſides the 
Churches, the Church-yards how are they 
uſed, their Fences neglefted, Swine rooting in 
them, Muck-heaps thrown in them , and pro- 
phane gaming and other debaucheries uſed in 
 Sjam to ſee or hear of ? 


. . " 


parochias wiſitare Jongulis annis ad predican- 
dum & ad confirmandos pueros , procurationes 
tamen exigebant , ac ſi Eccleſias wiſitarent : 
quod ex avaritia & negligentia procedat. 
There it was decreed in that Council , ut hoc 
de catero non faciant Epiſcopi , ſed ſolicite & 
diligenter greges wviſitent, cupiditatem wvitantes, 
O& negligentiam dimittentes. 

Certainly if there was cauſe of fuch com- 
plaint in thoſe days;there is much more now. 

I do not fpeak this, as though it were now 
a Duty incumbent upon the Reverend Bifhops 


| tovilit. in perſon Eccleſiatim; their age and 
R 


p great 
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By the Canons 
of King James 
they are to vi- 


fit every year. 
Can 86. 


Othobon. cap. 
Naturalis diſ- 
po.1tionis, - 


See Seldens hiſ7. 


of Tythes 219, 
222,06 224. 


4 Concil.Tolet. 
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eat imployments, and the Canon gives them 
Wo to do it by their Subſtitutes the Arch- 
Deacons: but if their Lordſhips would be 
pleaſed ro enjoyn their Arch-Deacons to vilit 
every third year Eccleſiatim, when their Lord: 
ſhips hold their triennial Viſttations, and give 
their Lordſhips a perſonal account how they 
found all things, it would work a great refor- 
mation in the miſcarriages before-mentioned ; 
and the Arch-Deacons would certainly be rea- 
dy to obey ſuch a command, Ne magts vide- 
antur lucris pecuniariis inhiare, quam Eccleſi- 
arum velle conſervare ſtatum, & ſalutem ani- 
marum quaerere; and then it were reaſon they 
ſhould have their Procurations that year alſo. 

The fame worthy Author that has brought 
me into this diſcourſe, tells us of another charge 
by the name of Pentecoſtals , or Whitſunday 
Farthings ; theſe are but a Charge upon ſome 
particular Churches-, where by Cuſtom they 
have been paid,and ſeem to be of the nature of 
offerings : But I have never met with any thing 
more of them, than what I have received from 
thar learned Author. 

Laſtly, I will conclude with an accidental, 
but a grateful charge, which is, That if the 
Founder or Benefa&tor to a Church, or their 
Poſterity ,* becomes neceſfitous, they are from 
the ſame Church to receive relief. Sz enim om- 
nibus alizs (ſays the Canon) neceſſitatem ſuſti- 
nentibus pro ſolo religionis intuitu in uſum res 
Eccleſig largiuntur, quanto magis conſulendum 
eſt, quibus retributio debetur ? 

Alltheſe charges and more the ſecular Clergy 
undergoes , which takes away a conſiderable 
part of their Revenues. 


CHAP. 


 Chap.16. O2 Lawof Cythes, 


£ CHAP. XVI. 


C 

; The Sixteenth Chapter ſhews, how fav 
c Preſcription will prevail in the 
/ the manner of Tithing,and in what 


| Caſes the Parſon,Vicar, Sc, ſhall te 
2 bound by a Modus decimandi. 


HE Canoniſts, and thoſe that are of The force of « 
opinion that T'ythes are due jure divine, Modus ded-' 
decry all Cuſtoms and Preſcriptions that either 224i 7n Tirh- 
diminiſh the Tenth part, or acquit the whole; |= IEF 
for in truth, no Cuſtom or Preſcription , can Quoniam o 
be good which is politively againſt the Law of propter verbo 
God.- redemptionem. 
And that is the reaſon why it is frequently Co. ſele# Caſes, 
faid in our Law-Books, that the Reclefaſtical 46. 
; you will not allow a Modus deciman- P1= 79-Þ-49- 
| A 
| But the Common Lawyers allow 'Tythes Comm Law 
to be due Fure Divino ſecundum quid, that is, yo Lorca 
quoad ſuſtentationem cleri, but not quoad deci- ing Cuſtoms, 
mam aut aliquam aliam certam partem ; and &c. 
therefore they allow of a manner of Tithing 
which diminiſheth the Quantum,or a Cuſtom of 
not Tithing for this or that particular thing, ſo 
there be a ſufficient maintenance for the Clergy 
belides : and of the ſame opinion are ſome of 
the moſt eminent School Men. And in this, asin Tho,Aq. Sum. 
all other things where the Common Law, and 2-24. 4.87. 
Canon, or Eccleſiaſtical Laws differ, the Com- X*!+ 
mon Law is to he preferred; for no Canons are 
of force inEngland,which are contrary or repug- 
| R 3 ' nant 


246 ©* The ParfongConnſello) : Part I, | 
Sr.25 H.9. nant to the Laws, Statutes and Cuſtoms of this 
Cap.15.Fine. Realm, or to the damage or hurt of the Kings 
Prerogative Royal; bur al! other Canons Pro- 
vincial ſtill remain in force, and are confirmed 
by a Stature made in the 25:4 Year of F.s. 
The difference The difference between Cuſtom and Pre- 
between Cuſtom (criqtion 1 have ſhewed before in the Thir- 


ara Preſcrip- 


The Common ut before I proceed upon this Subject , I 
Law vindi- mult beg leave of the Reader to fay ſomething 
rated. «- more in vindication of the Common Law, 
which in this point- I conceive does not differ 
materially from the Eccleſiaſtical and Civil 
Law; forif I do not very nuuch miftake the 
Lindwood c. Canoniſts and Civilians , they do at this day 
Raoniam prop- allow of real compoſitions in diſcharge of 
ps vere. Re- "Tithes, that is, where the Parſon, Patron and 
4 14 Ordinary do by deed agree to accept of a cer- 
tain Sum of Mony yearly , or ſo much Land 
or other profit in diſcharge of the Tithes 


3 Inſt.3 44.4. 


growing and ariſing upon ſuch Lands as they 
agree for. Now what is this but a Modes de- 
cimand;? and a Preſcription to maintain this 
8 E.4.13-»%” Afodys is no more, than a ſupply to prove a 


SC." real compoſition, which was made beyond all * 


memory and loſt ; and it were againſt all ju- 
ſtice and reaſon that if a man ſhould be plun- 
ey dered of , or loſe his Deeds , that he ſhould 
Scld.hiitDe- thereby loſe his Eſtate. And it muſt neceſſarily 
we has be intended, that every Modus decimand; that 
has continued time out of mind, . muft have a 
reaſonable and legal commencement, and muſt 
| be intended that it_ began by a real compoſi- 
(10N. 
A Rent-charge cannot be created but by 
Deed, *and yer it may be claimed by Preſcrip: 
3 LED LON 
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tions ſuppoling a Deed preceded : the like Law 


is of all Commons, &c. 
_ Sir Thomas Ridley , a learned Civilian , in P18. 


| his view of the Civil and Eccleſiaſtical Laws, 


inveighs againſt Prohibitions,and the Common 
Law in caſe de modo decimandi; and endca- 
yours to inſinuate to the Reader, that the Spiri- 
tual Courts allow Preſcriptions -de modo deci- 
mandi, and that the Common Lawyers do the 


. Spiritual Courts great wrong to affirm the con- 


trary. But he himſelf in the next precedent ,,,,...7 a. 
Section tells the Reader, that a Preſcription to Q.gniam pro- 
y leſs than a full tenth part, is both againſt prer verbo re- 
Ne Canon Law, and againſt the Law of God demptionem. 
it ſelf. Now in every Preſcription de modo pea 
decimandi, it is to be intended the rate T'ythe ned rr. a 
was the full value of the Tythe at the time of cad Jecimam 
the Original compoſition ; for it cannot be prafcribendum 
preſumed that the Biſhop , Patron and Ordi- vel retinendum. 
nary, would make a compoſition to the preju- *?: yo cnn 
dice of the Church, and if the rate 'Tythe do ,c,y onfucru- 
not now reach the value, it is to be intended gine locorum 
that either the 'T'ythes are improved , or elle quod laici mi- 


that Mony is now become of leſs value, which 15s folvant 


. makes the preſent inequalit ('s quam dec1mam, 


/ . | non potelt con- 
Put the caſe then, that in the time of H. Wat. =cn "DE 


(for the purpoſe) the Lord of the Mannor of :roduci, quia 
Dale =d.9 a real compolition with the Parſon eſſer contra jus 
of D. that he and his Heirs for ever, then after vinun 
would pay to the Parſon and his Succeflors 
Five pound yearly, for the T'ythes of his De- 
meſns; and this Compoſition was confirmed by 
the Patron and Biſhop as it ought , and Five 
pounds was the full value of the T'ythes at 
that time. I think it will not be denied me 
but this was a good = Compolition, and that 
4. it 
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if afrerwards the T'ythes had become of leſs 
yearly value , the Lord of the Mannor had 
been bound by 'the compolition to pay the 
Five pound per Aznum; then ſuppoſe on the 
other hand, that the Lord of the Mannor after 
this compolition being thereby encouraged', 
made great improvement of his Detmeſns , by 
which the 'T'ythes are become of much preater 
yearly value, or that Mony by the diſcovery 
of the Weſt Indies (as the truth is) be become 
of leſs value: Is there not then the ſame reaſon 
to bind the Parſon, as to bind the Lord in the 
other caſe? which bein$ granted, as in all Ju- 
ſtice and reaſon it muſt : and the Lord having 
no other evidence to make good his bargain 
but his compofition, and that in the late Wars 
was plundered, or his Houſe, and that by acci- 
dent burnt, miſlaid or imbezeled ; (Fall he there- 
tore loſe his Compoſition which he muſt now 
be forc'd to claim by Preſcription (his Com- 
polition being loſt) 'becaufe the T'ythes are of 
greater yearly value than Five pound , as the 
Civilians would have him, or ſhall he be ad- 
mitted -to maintain his right by the Common 
Law. I appeal to the judiciousand indifferent 
Reader, which is more juſt? Now the Judges of 
the Common Law well knowing what the 
Judges of the Eccleſiaſtical Courts will do in 
this Caſe, and likewiſe that at this day there 1s 
no rate 'T'ythe can come near the true value 
of the Tythe Wheat about the time. theſe 
Compolitions were made , not being perhaps 
above T'welve pence or T'wo ſhillings a Quar- 
fer, and now for the moſt part twenty times 
as much ( not *becauſe Wheat is of ' greater 
yalue than it was, but þecauſe Mony is of leſs) 


they 


Pry, 42 


Wo om. 9 or, CT” = . 0 - TD. 
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they do in this caſe frequently grant Prohi- 
bitions to try whether there be ſuch a Cuſtom 
or no: andift they find there is no ſach Cu- 
ſtom, they ſend the cauſe back by Conſultation 
to the Eccleſiaſtical Court to be there deter- 
mined; bur if they find there be ſuch a Cu- 
tom , they will not truſt the Eccleſiaſtical 
Judge any more with it, but leave the party to 
take his remedy for the ods in the Eccle(i- 
aſtical Court. And for the very fame reaſon 
Protubitions are granted upon real compoſiti- 
ons. And by the Eccleſiaſtical Law 'T'ythes 
are due of Minerals, Turfs, fiſhing in the Sea, 
&c. which the Common Law denies; and 
therefore if Suits be in the Eccleſiaſtical Courts 


| for any of theſe things which are due by the 


Spiritual, but not by the Common Law , the 
Judges of the CommonLaw do grant Prohibi- 


tionsto ſtay their proceedings. 
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And St.German in the Do&or and Student Lib.2.cap.s x, 
puts this Caſe, That if it were ordained for a +572” 


Law, that all payment of T'ythes from thence- 
forth ſhould ceaſe, and that every Curate 
ſhould have a certain portion of Land affigned 
to him, ora Rent or Annuity which ſhould be 
ſufficient for his maintenance and thoſe that 
ſerved under him, or that every Houſholder 
ſhould give a certain ſum to that uſe, that this 
were a good Law, and grounded his opinion 
upon this ſaying of Doctor Gerſon, a great 
Door in Divinity , Solutio decimarum [acer- 
dotibus eſt de Fure Divvino quatenus inde ſuſten- 
tetur ; ſed quoad tam hanc wel illam aſſignare, 
aut alios in alios redditus commutare , poſitivi 
Juris exiſtet. + 


And 


Preſcriptions 
are confirmed 
by Parlzament. 


St.2 E.6.c.13-. 


Who may not 
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And this commuting 'Tythes into annual 
Salaries is frequently practiſed in the Proteſtant 
Churches beyond Secazas I have been informed, 

And theſe Preſcriptions de modo decimandi 
are not only allowed by the ancient Common 
Laws of this Realm, but conhrmed by Act of 
Parliament. 

For by the Statute of 2 E. 6.it is ennded, 
that no perſon ſhall be ſued or otherwiſe com- 
pelled to yield, groe or pay any manner of 
Tythes, for any Mannors, Lands, Tenements, 
&c. which by the Laws and Statutes of this 
Realm, or by any Priviledge or Preſcription are 
not chargeable with the payment of any ſuch 
Tythes, or that be diſcharged by any compoſition 
real. And having faid thus much in vindica- 
tion of the Common Law , I ſhall proceed to 
ſhew what Preſcriptions and Cuſtoms, de mods 
decimandi vel de non decimando are good and 
allowed at Common Law. 

Firſt, no Lay-man can preſcribe in 107 deci- 


preſcribe innon mando, that is, to be diſcharged abſolutely of 


decimando. 
Seld. biit. De- 
cim.409*.* 
Rolls 1.65 3. 


Who mav pre- 
ſcribe i12/ non 
decimando. 
Winch.6s. 
Brownl.1.3 1. 
Co.2. Eveique 
Wincheiters 
Caſe. 

Rolls 1.653. 
—_—_ 


the payment of T'ythes,and to pay nothing in 
lieu thereof unleſs he begin his Preſcription, in 
a Religious or Eccleſiaſtical Perſon, and derive 
a Title to it by At of Parliament. 
Bur all Spiritual and Religious Perſons , as 
Biſhops, Abbots,Priors, Deans, Prebends, Parſons, 
Vicars,&c. may preſcribe in oz decimandoand 
their Farmers may make uſe of ſuch Preſcrip- 
tions to free themſelves from the payment of 
T'ythes. | 

And hence it is,that the Parſon orV icar of one 
Pariſh,thar hath part of his Glebe lying in ano 
ther Pariſh, may preſcribe in non decimandofor 


it, that is, as hath been ſaid, to be free gr 


ft non 
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the payment of any manner of 'Tythe for 
it 
But Church-wardens who have Land be- Church-war. 
longing to their Churches cannot preſcribe in 4 
yo decimando, becauſe they are neither Reli- 
tous nor Spiritual perſons. 
Ir hath been held that a Biſhop may pre- Rolls 1.553. 
{ribe that he and his Tenants for Life, Years, 7-7: 
_ wil, and his Copyholders have been 7, "2m, 
rom the payment of 'T'ythes ; the reaſon CY a 
alledged is, ok it New goed areat by OY x 
real compoſition for the whole Mannor. And 
in all caſes where a Spiritual Perſon preſcribes N21 1-65 3+ 
in non decimando his Tenants and Farmers == ROD 
ſhall rake the benefit thereof VET 
But if any of the Abbots, Priors, &c. that 
came to the Crown by the Statute of 27 H.8. $.27 H.8.c.2.8. 
were diſcharged of the payment of T'ythes by Rolls 1.65 4. 
Preſcription de n0n decimando , yet the Paten- J:; contra. 
tees of theſe Lands ſhall not have the benefit #9309: 
of ſuch Preſcriptions,but ſhall pay T'ythes. 
Neither can the -Kings Patentee be freed eee) ng ag 
from the payment of 'T'ythes of thoſe Lands oy. 
which the King whilſt he had them in his own Hetley 5 2.60. 
hand preſcribed to be freed from the payment C9-Car.94. 
of T'ythes , becauſe it is a Perſonal difcharge tat. | 
in the King , -for the queſtion ariſing upon -50xgyih R 
Lands difaforeſted, there might be ſeveral rea- 
lons why he paid no T'ythes; firſt, becauſe the 
grounds were depaſtured with Beaſts fere 74- co. Car.94. 
ture for which no T'ythes were” due , or for Dubitatur , 
that the King was not bound by the Decretal Ideo quaze. 
Epiſtle of Pope Innocent the Third , who ſet- 
led the Parochial right of Tyrhes, or by reaſon 
the _—_ being a mixt Perſon might prafcribe 
ecimands, = | 
| Put 
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But the Kings Patentees of thoſe Abby 

Lands that came to the Crown by the Statute of 

31 H.8. may take advantage of a Preſcription 

de non decimando in the Abbot, Prior, or other 

Religious Perſon by the force of that Statute, 

and the enjoyment of the lands ſince the difſo- 

lution freed from the payment of 'T'ythes dy- 

A Country 9) ring memory, is a good pruot 4 poſteriore, that 

uo _ - 4, (he Abbots,Priors,&c. held the ſame diſcharged 
Lib.latr. tit, from the payment of Tythes. 

Prohibit. The Inhabitants of a County, Hundred or 

Co.2.44.b9o Country, as the Wilds of Kent and Suſſex may 

Do&t.& St.l-2. preſcribe not to pay T'ythes of Wood , Milk, 

= apr 7 or any other particular thing, ſo there be a 

Roll 1.6 - competent Livelyhoud for the Clergy belides 

H.1o,11,12, But every Lay-man may preſcribe de mods 

I3. decimandi, that is, that ſuch a Man being Lord 

Who may Þr*- of ſuch a Mannor, and all thoſe whoſe Eſtate 


cribe de modo k 
rs he hath in the ſaid Mannor, have from the time 


Co.2.44.2*. b1,- whereof the memory of Man 13 not tothe con- 


Cro.El. 599, trary, had and enjoyed to his and their own 

75©,784 uſes all the Tythes ariling, &c. within the faid 
Mannor, paying ſo much yearly to the Parſon 
of D. 

CraFl.784. And a Lord of a Mannor may preſcribe for 

Noy 132. himſelf, and his Copyholders, for they are part 
of the Demeſhs of the Mannor ; or the Copy- 
holder may preſcribe in the name of his 
Lord. 

. Hob.4&*" 41... If a Mods decimandi beto pay two thingy, 
A Modus'0 2: two ſhillings for a Park , and a ſhoulder of 
Po 15.3% every Buck kill'd in the Park, and all the Dear 
and one fail;. : = , . 
| die or are kill'd up, yet notwithſtanding the 

Preſcription holds good for the two Shi 
hngs. | 


But 
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But every Preſcription and Modus muſt have Hob. 43.” 

a Continuance ,: for'it cannot be good at one Preſcriptions 
time, ' and aſleep at another , neither can a ” "* /eep. 
wilful ' denial deſtroy a Modus decimandi: 

and it is taken for a Rule in Dr. Leyfield and —_ fs 
Tiſdal's Caſe,” that where no 'T'ythes are regu- puuſcs. ; 
larly and legally due, as for a Houſe, &c. there 

can be no Modus decimandi alledged. 

And yet it hath been held', that a Tythe by Co.1 1.162. 
Preſcription may be paid for a Mouſe, becauſe Hob. 1... 
itmight be due for the Land before the Houſe _ | 
was built. Ideo quere. be $ 1.640. 

A Modus to pay Tythes without the view Hob.107:: 
of the Parſon is not good, becauſe it conduces Rolls 1,651. 4, 
to fraud, and: is now againſt an Act of Parlia- !617,18,19. 
ment, Cro.El. 446. 


So a Modus that becauſe you have paid your = PI 
Tythe of your Cows, you have been freed of More 454. 
the T'ythes of Oxen , Steers , Heyfers, &c. is 
not good 3 that is, to pay your 'T'ythes in kind 
of one thing, thereby to free another 'T'ythe. 
"But where Tythe is only due by Cuſtom, as Noy 108.”, 
for Fiſh taken in the Sea, there leſs than a tenth 
part may be good. 
Andiit hath been held a void Preſcription ro Cumberlangs 
ya Load of Hay yearly in diſcharge of al] £4. per Rol. 


R x f © "Fo P.13 JacBR. 
11 15,tO pay a part 1n diſcharge a. p Preſers. 
e WNOIE. þt:ons de modo 


So for a+ Pariſhioner to *preſcribe that he, decimandi. 

&, has time out of mind repaired the Church, 2 Leo. 7 0.are 
and by / reaſon thereof hath been diſcharged £%* 

of the payment of T'ythes , is no good Pre- 

ſcription, for the Parſon not being bound to 

repair the Church has no recompence , but 

if it had been, that he had repaired the Rolls 1.549. 1, 
Chancel, and in conſideration thereof had $3.9: 

been 
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Wool and 
Lamb, 

Rolls 1.648. 
CeIo6 49d.7, 


Rolls 1 648. 


C.4 


Rolls 1.649. 


d.y. 


Rolls 1.652. 


gl, 


Marſh. 79.. 


For Corn. 
More 474. 


Littl Rep.31. 
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been freed of the payment of 'Tythes,that had 
been a good modus, ratio patet. | 

It hath been held a good Preſcription, that 
the Pariſhioner hath time out of mind paid the 
T'ythe Wool of all the Sheep he has thorn, 
though never ſo lately bought in, and. in con- 
{ideration thereof hath been freed of the pay- 
ment of the T'ythe of thoſe he had ſold before 
Shearday. 

It hath beer? held a good Preſcription, to 
have paid the!Tenth Fleece or Ppund of Wool, 
ſo there were any allowance for the odd Fleece 
or odd weight. 

It hath been adjudged a good Mods, that 
in con{1deration the Pariſhioner hath ſhorn and 
wound the Wool to be free of paying Tythe 
of the neckings and birlings without fraud, 

It is a good Preſcription , that the Pariſhio- 
ner hath time out of mind paid a-halfpeny 
for every Lamb ſold before May-day , butt 
the Pariſhioner ſell his Lambs fraudulently ; 
few days before May-day, on purpoſe to de- 
fraud the Parſon, ic. it is no good df 
charge. 

A Preſcription to pay Wool in kind, if kept 
till Clipping-day, bur if ſold before, to pay a 
haltpeny a Fleece, as Mr. Marſh reports, wi 
held no good Preſcription, tamen quare. 

It hath been held a good Modus, that incon' 
fideration that the Pariſhioner hath mowed, 
reaped and ſhockt the Corn , and paid hv 
Tythe in the ſhack, that he hath been freed df 
the payment of any T'ythes of the Rakingy 


but as Sir Edward Coke ſays, there needs 00 
Medus as to Rakings without fraud. 


To 


Tp 
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To preſcribe to have paid the Tenth ſheaf Rolls 1.648. 
or ſhock asit falls our, is no good Preſcription ®:6- 
to free the Pariſhioner of any other Tythe , it 
being no more than is due. 

A Modas that in conſideration, that the gy, ;.5,9; 
Pariſhioner hath ſowed , reapt, bound and ſer 0. ** 
up the Corn one year to be free from the pay- 
ment of herbage the next year of the ſame 
Land, was held good, tamen quare. 

But it is no good conſideration, that in con- py; 1.550; 
fideration the Pariſhioner has plowed, fowed, d.:1. 
mowed, cockt and fet out the Tythes of part, 
that therefore he ſhould be freed of paying 
Tythes of a ſmall parcel left ſtanding. 

A man nny preſcribe to pay the Tenth Acre 4704. 
or Rood of Wood ſtanding, and the Parſon, Rolls 1.648. 
&c. cut it himſelf , as is uſed in ſome parts of Þ-7- 
Lincolnſhire. 

It hath been held a good Modus to pay one Calves and 
Calf at ſeven, and if under,a halfpeny a piece, Milk. 
and if he ſell any Calf to pay the tenth part 
of the price, and it hath been. held a good 
Mogus to pay Tithe Cheeſe from May-day till 
Michaelmas to be diſcharged of the whole galls 1.6 51. 
'Tythe of the Cows, and no 'T'ythe is due for 9.19. 
Cheeſe but by Cuſtom , ' and the labour of Go-El.609. 
milking and making into Cheeſe is added, 7**: 
whereas nothing but the Tithe of Milk is due 
by Law. 

But it is no good Modus to pay for every Rolls 1.651. 
milch-Cow two pence, and for every Calf d.1 7. 
one peny, in diſcharge of the T'ythes of all 
other Cattel , but it 1s a good Modus for the 
Calves and Milk only ; fo a 1Modrs to -pay a 
Tithe Calf in fatisfation of the Tithe of all Rolls r.65r. 
manner of Cattel is not good, d.18, 

A 


Rolls 1.648. 
C.2. 
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Fegs. A Modus to pay thirty Eggs in' Lent in fatiC 
Rolls 1.643. faction of all the Tithe of Eggs has been held 
a good Modus, , ' nk 
Land inlies of It is 2 good Modys that the Parſon time out 
Tythes. of mind hath had ſo much, or ſuch a parcel of 
Rolls 1.649. - Meadow or Land in fatisfaCtion and diſcharge 
d.16. of all the 'Tythes of Hay;&cariling upon ſuch 
Cro.El.587. Land. | 
+ ; It is no good. Modzs to be free from thi 
Balks,&c. and payment of Tithe Hay ariſing upon Hades, 
Hay. Balks, Greenſlips, or Doals caten;by Beaſts of 
Rolls 650-410. the Plowzin regard the Pariſhioner hath ſow'd, 
Noy contra-15- rnown, reapt, ſhockt and prepared the Corn, 
&c. but the contrary hath been held, ide 

uUgre. 

But in conſideration that the . Pariſhioner 
hath made the Graſs growing in ſuch' a Cloſe, 
and then paid the Tithe of it, he hath been free 
of rhe payment of the Tyrhes of the Balks 
and Hades,has been held good. 

Rolls 1.650.d. It is not a good Modus that the Pariſhioner 
13. having ſpent all his Hay upon the Beaſts of 
the Plough, that therefore he ſhould be free 

from payment of 'Tithe-Hay. 
But a Modzs that in conſideration the Pi- 
Rolls 650.d. riſhioner hath cur, dried and ſhockt the Corn, 
oo he hath been freed from the payment of Tithe- 

Hay, has been held a good Preſcription. 

A Modus that the Pariſhioner hath time out 
of mind got Ruſhes and ſtrewed the Church, 
and in conſideration thereof hath been dif- 
charged of the payment of Tithe-Hay , has 
been adjudged no good Modus ; but if it had 
been to ſtrew the Parſons Seat, or to deliver 
Straw to the. Parſon to ſtrew the Church, had 
been a good Mods. 

| But 


Heatley 147. 


Noy 31. 


Chap. 16; OD! Law of Tythes. | 267 
Bur a Mods to pay to the Dean and Chap- Syderf 258. 

ter, though Spiritual Perfons and Lords of the 

Matthor, is not a good diſcharge againſt the 


r And it hath been held 4 good Modus, that Rolls 1.543, 
Je jn conſideration the P ariſhlotier has made the b. 1,2,3,4+ 
\ | Hay into Graſs-cock , that therefore he hath $45-4-1,2- 
been diſcharged of the Tithe of the Aﬀer- $495:3+: 
math ; but Sir Edward Cole declares for Law, uob.s co... 
that there needs no Modus to be. alledged , but Mgre 910. 
that Aﬀeermath is of it ſelf freed frotti the pay Cro.El.6co. 
4 | tiefit of T'yches, aid fo I take it the Law is 2 1a.cs2. 
" | hdd atchirs day. 
M A Motas to pay the tenth part of all the zee. | 
hony and wax of Bees killed , has beth held a Rolls 1.652. 
good Mons for the Tithe of. Bets. _ «as; 
But there have been ſame oplrtions,that there 
» | #10 Tithe due by the Law: for Bees, becauſe 
ky | they iteferz nature. But nevertheleſs both by 
Cuſtom and Canon rhey may be Tithabte, and 
«+ | they are in moſt places. 
of A Cuſtom or Preſcription to pay tio 'T'ythe Herbage. 
» | for the Herbage of Beafts bred up for the Plow Bulftr.2.Prics 
and Pail hath been allowed to be a good cu- 7e* Maſcal 
flom : but of this ſee more before in the fifth "* 299 
Chapter. 
| It is no good Modys that the Owner of the Gueſt Herſer. 
Land has paid all his Tithe for his Cattel there Roll 1.6504. 
it ured, thetefore ro be free of the Tithe *+ 
h, | Herbage for gueft Horſes. 7 
5: It hath been held that no T'ythes ſhall be r-we!, 
% ud for the fewel ſperit in the dwelling Houſes Mere 90g- 
xd | inthe fame Pariſh it grew, without alledging 
er ay Meodin at all. 
ad 


3 But 
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Cro. Car.113. But it ſhould ſeem that in this laſt Caſe 
Norton verl. there needs no mode at all to be alledged, but 
=» m_ * that for the fewel ſpent in the Owners Houſe 

15” in the ſame Pariſh, there is no T'ythe due of 

Common right. Ideo quere. 
Parks. If a man preſcribe to pay fx ſhillings and 
Rolls 1.651.e eight pence, for all the Tythes ariſing and 
bm + ce happening in ſuch a Park, and the Park is 
*- P.1 x ac. Giſparkt and turned to tillage , the Preſcription 


Price. P.1 3 Jac. | 
B.R.Hob.3 g*.” 18 gone. . 


Hutton 58+ But if in this Caſe he had made his Pre- 
ſcription, that in conſideration of fax ſhilli 
and eight pence yearly paid to the Parſon, &c, 
he had been freed of all the 'T'ythes ariſing 
on ſix hundred acres of Land called D. Park, 
this had bcen a good Preſcription , and ſhould 
| have freed the Park. 
So if the Preſcription of a Park have been 
to pay fix ſhillings and eight pence, and a 
Shoulder of every Buck killed in the Park , in 
CNT diſcharge of all 'Tythes ariſing within the 
; +7" fame, in this caſe, though the Park be dif 
More 909... Parked,and no Deer left, yet the modus remains, 
Boothby ver. and ſhall diſcharge the whole T 'ythes. 
Reynels. And it has been held a good mods to give 
EE B.R. a Buck and a Doe yearly to the Rector, &c. 
54:88 in diſcharge of all the Tythes ariſing within 
Hutton 57. the Park, although they be fer nature: 
Noy 146. and it ſhall hold though the Park be dif 
Oven 34'” parked. 
= : oc But if the modus have been only for the 
"0% herbage of the Park, andif it be diſparkt and 
_ ſfownwith Corn the 90dus is gone. 
Modus for If a Parſon, &c. have had an Acre or piece 
Land. of Meadow ground, time out of mind , in dif 
Hutton 58. charge of al! the Tithe-Hay ariſing upon ſuch 
4 
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aFarm, this ſhall only diſcharge the Hay upon 

the ancient Meadowing , and, not the Hay of - 
Ground converted from Paſture or Tillage to 
Meadowing 5 Bs OA | 
' But if one have a modus for all the demeſa Rolls 1,65 i. / 


. of his Mannor, and ere& a new Mill, this ſhall **- 


be comprehended within the modus and ſhall * Init. 490, 
not pay any Tythe. Ry ; 
But if a Man have a mods for all the Hay Rolls 1.651, 


and Graſs upon twenty acres of -Land,and con- _ 


verts the ſame to Tillage, or into a Hop-yard, 
he ſhall pay 'Tythes thereof: So it appears a 
great difference where the modus goes to all 
manner of 'T'ythes in general , and where to 
particalar 'T'ythes. | | 

* Where a modus is alledged to pay a cer- * Where 2 mo« 
tain ſum to the Vicar in diſcharge of any 9uso the Vicar 
Tythes due to the Parſon, this being a diſpute __ —_— 
of the right betweea two Clergy-men , ought _— por 
to be determined in the Eccleſiaſtical Court, & converto, 
but it ſeems to be a good 90dwus as to the Pa- More 907. 
riſhioner, and ſo it was held in the Caſe of Cokes Sele# 
Pool and Reynels in the Kings Bench. M&ch. oy 5 
10 Fac. But Mr.}/are reports a Caſe to be ad- 14,,,,, K-41 
judged H.18 Fac. B.R.that it wasno good mo- 19 Jac. r.641. 
dus,and that Henden vouched one Bankes Caſe Modus to pay 
to be adjudged accordingly. Ideo quere. But it wy the 
ſeems a good modus, for this being originally OY 
a modus between the Parſon and Pariſhioner, Parſon 
the Vicar might be endowed with the 92odus; - 
but 'this muſt be intended alſo where the en- 
dowment is time out of mind , and not to be 
produced, or where the Vicar hath it ſpecially 
1n his endowment. 
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Yelverton 85. A payment to the Parſon by Cuſtom may be 
contra Bulſtr. 9004 againſt the Vicar. 


3.220. 


But to pay a rate to the Pariſh Clerk is no 
Ck 2+ good diſcharge of Tithes againſt the Parſon 
Bilftr.1.220. Or Vicar, unleſs the Parſon be bound by Cy- 


Whas ver. ftomto find the Pariſh Clerk, nor is a Modus 
Child, 


Mats facBR. _— Parſon a good diſcharge againſt the 


And fo having ſhewed what Preſcriptions de 
modo decimandi , and de non decimando, are 
good and allowable at the Common Law, in 
the next place I ſhall ſhew how a mods deci- 


mand; or Preſcription may be deſtroyed or 
loſt. 


| Chap.77. O2Lawof Tythes: 


CHAP. XVII. 


The Seventeenth Chapter ſhews how a 
Modus decimandi or Preſcription 
may be lofÞ or deſtroyed. 


F a Man have a Modus for a Mill; which is Ros 1-652: 

removed of neceſſity to a new place , be- 171.5 1. 
cauſe the water ivito has changed its courſe, wil deſtroy 8 
here though the Mill be removed, the Modus Modus. 
remains. ; 

But if the Owner 'of ſuch a Mill ſhall of 
his own accord, and without any cauſe of ne- 
cefſity remove his Mill to a new place, in this 
caſe he ſhall loſe his Modes. | 

If a Man have a Modus decimand; for two Rolls 1.652. 
Meſſuages and two Mills to pay twenty ſhil- ** 
annum, and he eres a new Mill in 
one of the Mefluages, the Modzs ſhall not 
extend to free the new Mill. 

There have been Opinions that Unity of Stepney verſ. 
Poſleſfion, that is , to have Fee-{imple in the Warren. 
ReQtory, and likewiſe in the Land to which the P.41 ELBR. 
Modus is annexed , ſhould deſtroy a Preſcrip- 
tion or Modus decimandi. 

But if a Man have four Water Com-Mills, Sir x Hollis 
for which he hath time out of mind paid a Cafe. T.s Jas 
Modus of four ſhillings per annum , and pulls ***- 
down one of them, yer the Modas remains, 


and he ſhall ſtill pay the four ſhillings. 


IE? CHAP. 


The Parſons Counſelio2 ; Part 11, 
CHAP.- XVIII, 


The Eighteenth Chapter ſhews,by what 
Conveyauces, aud by what names 
Tyithes may be | ATI ot 01 
miſed, f9c. and what Demiſes Par. 
ſons and Vicars may make of their 

' Glebe and Tythes. | 


Stiles 2.6. R Egularly "T'ythes at this day cannot be 
By what con- þ \ granted or. demiſed but. by. Deed in 
veyances 52195 Writing under Hand and Seal, or by matter of 
P als. 4 higher nature, as Fines, Recoveries, &c. But, 
ungeriord : | I 
veil lawland, In fuch caſes as they are become Lay-fee they. 
T.36E):0.569 may be deviſed by Will in writing as Lands 
per Owen. may, but they cannot be granted by Copy of 
Cro.£1314- Court-Roll, becauſe they cannot be parcel of a. 
Mannor. T7 -” h 
Brettyman But T'ythes cannot be conveyed or demiſed 
vert. Wood- by any parol agreement, unleſs it -be to the 
ni "FN Owner of the Land for one year by way of 
Koz 89, .Tetainer: *and ſome. opinions have been, that 
Cro.Jac.137. 15, It 18 good for more years. Ideo quere. 
Hetley 3. Tythes*impropriate are at this day- by the 
ay an = ſeyeral Statutes of diffolution become Lay- 
Baprhor > M, fee; and will paſs by the name of Heredita: 
> Car.ro.179, Ments, but by the grant of a portion of 
B.R. T'ythes , the. T'ythes belonging to a Rectory 
Co.4.352” will not paſs. * _ | 
*Yelvcr-94,95- There has been ſome Opinions that a man 


- 07 hgp08 may without Deed fell his T'ythesto the Land- 


Yelver.94,95- holder for more Years than One , but not leaſe 
Brown.2.11. them without Deed. 
{dep quzre. EF: 4 


- 


T'ythes 


Chap.18. Oz Lawof Tythes, 
Tythes impropriate may be paſt from one 
to another by Deeds of Bargain and Sale, in- 
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rolled according to the Statute of 27 H. 8. Stat. 32 H.8; 


they may be transferred in uſe upon good con- ©2P-7- 


fideration by Deeds of Covenant to ſtand 
ſeiſed , or by Fines or common Recoveries, 
and may be ſued for by Writs of Afiſe of 
Navel difſeifin , Writs of Entry , Writs of 
Right , or other real Actions, or by Eje&1one 
firme. 

But upon a Leaſe for Lives of T'ythes, no 
Rent can be reſerved to be recovered at or by 
the Common Law, for no Attion of Debt will 
lie, or diſtreſs can be taken, & ubz non eFF re- 
medium, ii non eFt jus. 

But upon a demuſe of T'ythes for years a 
Rent may be reſerved , becauſe an Action of 
_ will 1lye upon ſuch Leaſe upon the Con- 
tr 
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2 Ed.CC4.13. 


» Inft.& 5, 


Pyer 17e.v, 
P.S. 


Ploy.204-2. 
396.0. 
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CHAP. XIX. 


The Nineteenth Chapicr ſhews, what 
barren Lands are free from the 
payment of Tythes within the Sta 
tute of 2 E.6.cap,13. 


N the Statute of 2 E. 6. there is a Proviſo ta 

* this effect: 
That gall ſuch barren Heath or waſte Griung, 
ether than ſuch as be diſcharge from the 
payment of 'Tythes by A& of Pagljament , 


which befcre this time have lain barren and 


paid no Tythes by reaſon of the fon barren- 
neſs, and now be, or hereafter ſhall be improved 
and converted into arable ground or meadow, 


" 


ſhall from henceforth after the end and term 
of ſeven years next after ſuch improvement 
fully ended and determined, pay Tithe of Corn 
and Hay growing upon the ſame, any thing in 
the ACt to the contrary in any wiſe notwith- 
ſtanding. 

This Clauſe was added for the encqurage- 
ment of Tillage and Improvement of lands 
by water or otherwiſe ; and therefore though 
here be na words of diſcharge of -the payment 
of T'ythes, during the firſt feven years, yet by 
a reaſonable intendment, the ſame ſhall be dif: 
charged from the payment of Corn and Hay, 
for the firft ſeven years after the Improvement; 
and that is proved by the ſubſequent Claule, 
whereby it is provided ; | 

That if any ſuch barren waſte or Heath: 
ground bath before this time been charged = 

| | 


ws. 0. noi od At. 4nd”; a ati. > Yr.  VY 


*» 


Chap.19- Oz Lawof Tythes. 


the payment of any Tythes, and that the ſame 
4 | 2:.40-d improved and converted into /rx 

le or Meadow, that then the owner or owners 
thereof ſhall during the ſeven years next fol- 
lowing from and after the ſame Improvement, 
gay ſuch kind of Tythes as was paid for the 
famg before the ſaid Improvement, any thing in 
this AGO. 

So that it appears plainly by this Prowiſo, 
that it was the intent of the makers of this 
Law only to free thefe improyed Lands from 
the payment of ſuch Tyrhes as were produced 
by the improvement, which muſt be Hay or 
Corn, and no other. 

Next, ſuppoſe a Man have barren Lands 
within this Law which are free from the pay- 

t of Tythes by Preſcription , real Compo- 
fo &c. It ſhould ſeem by the penning of 
the aforeſaid Proviſo, that he ſhould pay 
Tythes for the ſame after the ſeven years, this 
Proviſo only providing for ſuch Lands as are 
freed by ACt of Parliament. 

But that doubt ſeems cleared by the next 

edent Proviſo in this very Aft, whereby it 
is provided. 

That no Perſon ſhall be ſued or otherwiſe 
compelled to yield, give or pay any manner of 
Tythes for auy Mannors, Lands, Tenementsor 
Hereditaments,which by the Laws and Statutes 
of this Realm, or by any Priviledge or Preſcrip- 
tion, are not chargeable with the payment of 
eny ſuch Tythes , or that be diſcharged by any 
Compoſition real. 

So thatthis Proyiſo preſerves all former legal 


diſcharges. 
| But 
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2 Inſt.655', 


656, 


Dyer 170. p.5+ 
Co.Ent. 462, 


403. 


6 E. 6. per 
Bendloes. 

2 Int.6 56". 
Hill. 9 Jac.C. B, 
ex m01iene 


Houghton, 


2 Int.656-- 
More 909. 


Ca.10.86.h'. 
Ca.6.18.4'.* 
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But the. great queſtion upon this Law is, 
what ſhall be ſaid to be barren Heath -or waſte 
Ground within this Law, and Sir Edward 
Coke defines barren Land in theſe words. 

Terra fterilis eſt terra mfacunda nullum fe- 
rens fruttum. Bur that definition will not hold 
in this Caſe, for it does appear by the ſecond 
Proviſo, that ſuch barren Lands are intended 
that are barren quoad Agriculturam, that is, 
ſuch barren Heath or waſte ground that of its 
own nature , without improvement by Lime, 
Marle, Manure,&c; will not bring forth Com 
or Hay. | 

But if Ground be not fit for Tillage , yet 
if it be not ſuapte natura barren, it is nat 
within this Law. As if a Wood be ſtubbed 
and grub'd up, and made fit for the Plough, 
and reduced to .Tillage, it ſhall pay Tythes 
preſently ; for Wood-ground is ——_ fertilis 
& fecunda. 

So if Mariſh , Meadaw or other Land by 
neglecting to ſcower the Trenches or Sewers, 
or by ſudden inundation be drowned; or if by 
ill husbandry or negligence fertil Land be over- 
run with gorſs, whins, broom,fern, buſhes, briars, 
&c. yet they ſhall not have the benefit of this 
Proviſo, becauſe of their own natures, they 


are fertile and apt for Tillage; and the Parſon, 


Vicar, &c. ſhall not loſe his Tyrhe by the ill 


husbandry of the Pariſhioner. - 

If Lands were barren Heath or waſte Ground, 
at the time of the making of this At, and 
were improved , and had or might have had 
the benefit of this Law , and after return to 
their barrenneſs, the Owner of ſuch Lands ſhall 
not have the benefit of this Law a ſecond time 


upon 


52>M>39gJR38 
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L, 
s, 
te 
d 


a ſecond improvement : but I take the 

Law to be otherwiſe, if the Lands had been 
improved before thetime of the making of this 
Law, and were then become barren again, for 
there I take it, upon a new improvement the 
owner of ſuch Lands ſhall have the benefit of 
this Law. | | 

Mariſh Lands new gained from the Seas, More 430: 
and Fen Lands gained from the freſh waters 3.Buſt. 165. 
by Snining, banking, &c. are not within the 2 laſt.656'. - 
meaning of this Law to be freed from the pay- 
ment of 'T'ythes, during the firſt ſeven years 
after the gaining. 

But the Determination of this point,which is 
a which is not barren Land within this Statute, 
commonly falls out to be determined by com- 
mon Jurors, which notwithſtanding the Dire- 
Qion of the Judge are ſeldom fo favourable to 
the Churchas they ought, 

This Proviſo only charges the payment of 
Corn and Hay after the ſeven years, and the £ 
cond Prowſo provides only for the payment 0% 
of ſuch like T'ythes as were formerly paid be- ,,,p-med bythe 
fore the Improvement, for the firſt ſeven years St.of = E. 6. 
after the improyement, and makes no proviſion C-nns Pro- 
for the payment of other T'ythes , fave Corn 2/*i-) yp 
ud Hay,after the ſeven years ; So that it may 77. worry 
fem to imply a diſcharge of all T'ythes, but zrroris danma- 
Corn and Hay after the ſeven years: But to bilis. Cap.Aue- 
this I anſwerzthat there being ſeveral Laws both #91 propter. 
Natute and Canon made formerly for the due Cys NO 
payment of 'T'ythes, and no negative words in .. TY 
this At , it ſhall not abrogate thoſe Laws to 
ſhe prejudice of the Church by implication. 


CHAP, 
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C HAP. XX. 


The Twentieth Chapter ſhews, what q 
real Compoaſuion is, aud tn what 
Caſes Lands ſhall be freed of the 
payment of Tythes by ſuch Compoſe. 


tion real. 


Where Tyther b ger which we call a real Compoſition is, 
ſhall be di- where the preſent Incumbent of an 
_ <4 .. Church , together with his Patron and Otd- 
= — nary do agree by Deed under their Hands and 
it is, Seals, or by fine in the Kings Court, that ſuch 
Lands ſhall be freed and diſcharged of the 
payment of all manner of 'Tythes for ever, 
paying ſome annual payment , or doing ſome 
other thing to the eaſe, profit or advantage of 
the Parſon or Vicar, &c. to whom the 'T ythes 
Co.4-443: Qid belong : And theſe real Compoſitions have 
2 Inſt.655*." ever been held and allowed here in England 
Dot. & Stud. to be a good Diſcharge of the payment of 
"Il 77 Tithes: And from theſe real Compoſitions it is 
intended, all Preſcriptions de modo decimandi 
firſt took their riſe and beginning , nor 
doubt moſt at this day have grown up 
the negligence and carleſnefs of the Clergy 
themſelves. 
Vide Lindw. And fuch Compoſitions may be made bythe 
cap. Avaniam Pariſhioner alone without the Patron and Or 
T x. "aud _ dinary, but it then binds only for the life of 
——_ the Incumbent, and will be avoided by his Re- 
Tratter. ſignation, Deprivation, or being abſent eighty 
days in a year , from hisCure,if he have Cure 
of Souls. 6: 


. — : 
_— 
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But it tems ſome of the Canoniſts and Ci- 
jilians are of Opinion, that all Compoſitions 
herween the Lay and Clergy to be diſcharged 
wholly of payment of Tyr = Lay to pay leſs 
in recompence than the full value, are invalid, 
hut otherwiſe between Clergy-men; but by 
the Common Law, which muſt govern here, 
there is no ſuch difference allowed, but all real 
g—_— made as aforefaid. are good and 
"| But note, that no Compoſition made by Hob.i 76-- 
y | pirol or wordof mouth only, and not reduced 
7 no writing under Hand and Seal , is binding 
4 | all, unleſs it be upon Record as by Fine, 
&c. 
: But I conceive at this day no real Compo- 
ſition can be made to bind the Succefſor of 


> » ww ia 


k the Parſon or Vicar that makes the ſame, for 

F || they are now reſtrained by the Statute of 

xs | 13 Eliz. 70 make any Grants other than for ,, p1.cqp.16; 
e || twenty one years, or for three lives, with 

1 __ qualifications mentioned in the ſaid 

f | 45: 


So that it ſeems clear to me, that Parſons 
and Vicars at this day, notwithſtanding the 
confirmation of the Patron and Ordinary, can- 
not charge their Benefices or any thing be- 
lnging to them , other than for twenty one 

or three lives as aforeſaid, and that only 
Leaſes confirmed by Patron and Ordinary 

Os uſually demiſed ; whereupon the ac- 
ciftoned yearly Rent or more is reſerved. 

So that what has been faid concerning real 
Compoſitions is only to be intended of ſuch 
8 were made before that and other later 
Ratutes , for ] take it a real Compoſition = 
[5 


m_ _ EET. 


cd 
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this day will only bind the Parſon himſelf 
whilſt he is Parſon Reſident , and ſerving th 
Cure, quod nota. | I 
More 915. And it hath been held, that if there be 
two Proprietors or Farmersof Tythes , that 
an agreement with the one ſhall bind his Com- 

panion. | | 
Lindwoodcap. ' The Canon Law allows a Compoſition with 
Quoniam prop- Lay-men for T'ythes received , but not for 
- wr Re- T'ythes to =_—, = "Y be Th R 
£7 47 Ks See a Decretal of Alexander the 'Third, | 
Wee eg whereby the Pope confirms Compolitions be: 


I.1.445:C.2. a 
Statuimus, twixt Clergy-men, 


» hap.21. O2Law of Tythes; 


CHAP. XXL, 


The One and Twentieth Chapter 

ſbews, what Monaſtery Lands are, 
al or may be free fromthe Payment of 
th Tyt hes, 
or 


| is without Diſpute, that none of the Abby Jones 3 1 7... 
[, | © and Priory Lands, that came to the Crown _ Un 
& | by the Statute of 27 #8. or before, are freed _ bo A 
or diſcharged of the payment of Tythes by », r.ands ſhat 
the Statute of 3 1 H.8.c.8.or by any other Law be freed from 
or Act of Parliament. payment of 
But in the Statute of 27 H. 8. there was a 2%": 
Proviſo, that notwithſtanding that ACt the 
King might by his Letters Pazents under the 
t Seal of England continue any of the 
id Monaſteries, and that Proviſo is left out of 
all the modern Prints, only Ra#tal in his a- 
- riding of that Statute. makes ſome mention 
ie. 
Now the Reader muſt obſerve once for all, 
that all Monaſteries under two hnandred pounds 
fer anniuzs were. to have been diſlolved by the 
Statute of. 27 H. S. and are therefore uſually 
alled the ſmaller Abbeys, and thoſe of two 
hundred pounds a year and upwards were not 
difſolved till the 31 year of H.S. and are com- 
monly called the greac Abbeys. 
And upon theſe two Statutes this Caſe late- 
ly *hapned in the Exchequer Chamber be- 
tween Walklate Farmer of the Rectory of 
Utoxater in the County of + Stafford to the 
D. of WWindſor,and Wilſhaw owner of the Farm 
in 
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31 H.$.C.13. 


3 1 H.8.c. 8, 


The Clauſe of 
31 H.9. that 
frees Abbey 


The Parſons Counſeftoz: Parc ir; 
in that Pariſh, that was parcel of the poſſe. 


ons of the Abby of Croxden in the fame 
County, which was one of the ſmall Abbeys, 


and of the Ciftertian Order; which Or 


was freed of the payment of 'T'yrhes, as ſhall 
be ſhewed hereafter , and this Abbey was dif: 


covered by the defendant Wilſhaw to be con- 


tinued by Letters Patents under the 


great Seal 


of England, and fo not diflolved till the - Sta 


tute X 31 H.8, whereupon the Defendant wa - 


diſmifled, and the-Court clearly held rhe Lands 
diſcharged of payment of 'Tythes by the Stat, 
of 31H. 8. I mention this Caſe for the ſingu- 


larity, not for any nicefy in the Learning of 


it. 


By the Statute of 3 1 F8. before mentioned, 


there is a clauſe to this effect. 


That the King and his Patentees, which then 
had, or then after ſhould have any Monaſteries, 
Abbathies, Priories, Nunneries, Colledges, Hſ- 


pitals, Houſes of Friars, &c. or any 


annots 
Lands, &c. which did belong to them , ſoul 
have, hold, retain, keep and enjoy the ſai 

Mannors, &c. according to their Eſtates and 
Titles diſcharged and acquitted of the payment 
of Tythes as freely and in as large and ample 
manner as the ſaid Abbots,&c. or any of them 
bad, held, occupied, poſſeſſed, uſed, retained, 


enjoyed the ſame, or any part theredf at 


days of their diſſolution. 


And the Reader is to obſerve , that the Ab- 
bots, &c, at the time of their diflolution held 


their Lands diſcharged four manner of 
and regular ways, which were allowed by 


Laws of this Realm, to wit, 


! 
'vÞy 


= 
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. tion, of which we have likewiſe ſpoken at large 


_ 1. By the Bulls of Popes. 2. By real Compo. Hob. 297-- 
fitions with the Parſon, &c. Patron and Ordi- *95*. 
nary. 3- By Preſcription: And 4.By Order. 

'But there is another ſort of 'diſcharge;though 
not a legal. one, has been allowed in this caſe 
to make a fifth ſort of diſcharge; and that is 

erpetual unity, where the Abbot has had the 
Reftory of any Church and Lands in the ſame 
Pariſh time out of mind, which have been held 
free from the payment of T\ythes by all the 
time of memory,and of theſe ſeveral diſcharges 
| will ſpeak in order. 

And firſt of diſcharges bythe Popes Bulls it 

1s to be underſtood, that when the Pope uſurped 
apower over the Clergy here in England , he 
did at his pleaſure grant Exemptions to this 
or that Abby, or to whom elle he pleaſed to be 
freed from the payment of Tythes which was 
allowed as a —— diſcharge againſt the Parſons 
and Vicars, who in mary places ſuffer by theſe 
Bulls to this day, theſe Bulls being turned into 
Preſcriptions, &c. | 

| The ſecond fort of diſcharges was by real 
Compoſitions between the Parſon or Vicar, 
and the Abbots, Priors, &c. confirmed by the 
Patron and Ordinary : of theſe we have ſpoken Real Conipoſe- 
at large before in the Twentieth Chapter, and 
Nereliee ſhall not repeat ir, but paſs to the 
third ſort of diſcharges: | 

The third fort of diſcharges is by Preſcrip- 


before in the Sixteenth Chapter;to which I ſhall 
tefer the Reader. ef 

I ſhall only obſerve to the Reader again ins 
this place, that the Abbots, Priors, and other 
Religious perſons might —_ generally = 
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2 Inſt. 653. 


Difchar ge by 


Order, 


be- free from the payment, or to be diſcharged 
of the payment of 'Tythes without any recom- 
pence to the . Parſon, &c. but a Lay-man 


could not'preſcribe abſolutely to be free from 


payment of T'ythes , but ſub modo, that is, 
paying .or doing ſomething to', or for, the 
Parſon, Vicar, &c. in recompence and fatiſ- 
fiction of the T'ythes, as you may at large 
ſee in the Chapter here before. 

And it 1s to be obſerved , that no Abbot, 
Prior,8c. could make any ſuch Preſcription by 
the Common Law , that was not founded be- 


fore the time of memory,that is before the firſt 


year of R.1. which is the time of the limitation 
of all Preſcriptions at the Common Law, 
which rejects the practice of the Canon Law, 
whichzas ſhould ſeem,allows the limitation of a 
Preſcription or Cuſtom to 4.0 years. 

It may reaſonably be demanded, how this 
manner of diſcharge can be made out at this 
day, {ince there is now no Perſon living , that 


can prove how the Abbots held and enjoyed 


their Lands ; to which I anſwer, that what 
was done before the diffolution of, Abbeys muſt 
now be proved by what has been done {ince; 
for if Monaſtery Lands have been held all the 


\ . time of memory ſince the diſſolvtion , freed 


from the payment of Tythes, it ſhall be in- 
tended , that they were fo held before ; and 
therefore they have not paid or been queſtioned 
{ince. | | 
The fourth fort of diſcharge is by order, 
and this diſcharge: alſo for the moſt part de- 
pends upon Popes Bulls or Grants, whoat 
pleaſure granted exemption to what orders they 
_T -.”.-. 
' About 
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About the Year of our Lord t 150. the moſt Caifa 16.4.1, 
Religious Orders then in being were diſcharged decimas. 

of the payment of 'Tythes ; but about thay: > SEAL 

; : E | Seld. Hiſt.de- 
time Pope Adrian the Fourth reduced them to \;._ 
Ciſtertians , Hoſpitaliers and Templers , and 

about the Year 1215. Pope Innocent the Decret. Grego- 
Third added the Pramonſtratenſes. Bur the i &x parte tua 
Priviledges granted to theſe Orders extended - mar" 

. Seld de detim. 

only to the Lands, theſe Orders held in their ,_; 

own manurance , and not to any which was Dyer 277,258. 
held by their Tenants or Farmers. 4 Concil.Lat. 

But about the beginning of the Reign of Can-56- 
Hythe Ciſtertians attempted to have enlarged _ po Pos 
their Priviledge to their Tenants and Farmers, ibi queſti fant, 
which tending to the ruine of many poor 
Parſons and V icars that had cure of Souls, was 
complained of in a Parliament held in the 
ſecond year of H4.whereupon it was enacted; 
that not only the Ciftertians , but all other 
Orders that put any Bulls in execution for the 
diſcharging any of their Lands from the pay- 
ment of 'T'ythes in the hands of their 'Fenants 
and Farmers, ſhall incur a Premunire, that is, 
forfeit all their Goods and the profits of their 
Lands during life, and be likewiſe impriſoned 
during the offenders lite : which gave ſuch a 
check to that proceeding , that I do not find 
any thing of that nature after attempted. 

The Templers after in the Council of Vier- The T:nplers. 
ha, which was held in'the year of our Lord 2 Ioft.4;2'. 
1311. and in the fourth year of E. 2. were 
conderaned for Hereſie.z and all their poſlefſi- 
ons by ACt of Parliament made in the 17 year | 
of the ſame King, were transferred to the Hoſ- Stat.t7 E.2.cj 
Pitaliers or Knights of St. Fohn of Feruſalem, 
who enjoyed them till the thirty ſecond year of 

S A the 
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32 H.8.c-24- theReign of King H.$. at which time by AQ 


Kelway T7 4-2. 


IHWhere the leſſer 


ot Parliament they were fſetled upon the 
Crown. 

But where it is ſaid in Relway, that the 
Templers were condemned of Hereſie in the 
8. year of E.2. and their Lands given the fame 
year to the Heſpitaliers, it isa great error; for 
it is clear, that the Council of Vienna was held 
in the fourth year of that King, and chiefly cal- 
led againſt the Templers ; and it is as clear that 
their Lands were not here in England ſetled 
upon the Hoſpitaliers till the ſeventeenth year 
of the ſame King. 

And though the Lands of the lefſer- Mona- 


Abbeys may be ſeries be not within the benefit of the Starute 
Feed of Tthes.of 31 H. 8. to be freed of the payment'of 


Jones 3.372, 


3 73s 


Tythes; yet they ought to enjoy all ſuch pri- 
viledgesas are annext to the Land , and there- 
fore ſuch Lands in whoſe hands ſoever they 
come,ſhall be freed of the payment of 'Tythes; 
by real Compoſitions and Preſcriptions de modo 
decimandi, but not by Preſcriptions de non de- 
cimando, unity of poſſeſſion, Order or Bulls of 
Popes : but in all thoſe caſes the Parſons and 
Vicars have the advantage by the diffolution 
of all thoſe Abbeys that were diffolved by the 
Statute of 27 H.s. For the Parſons and Vicars 
ſhall in ſuch caſe be reſtored to their T'ythes 
again, which in all Juſtice they ought in all 
other caſes,if the Parliament had been pleaſed. 
The lefler Monaſteries, that is, which were 
under 200 /. per annum of the Orders of C+ 
ſtertians and Premonſtratenſes were , as has 
been ſaid, diffolved by the Statute of 27 H. 8. 
have loſt the priviledge of being diſcharged of 


the payment of 'T'ythes, unleſs they were con 
rhnued 


 Chap.21, OzLawof Tythes, 


tinued as the Abby of Croxden was ;' but thoſe 
Monaſteries of thoſe Orders that came to the 
Crown by the Statute of 31 H. 8. retain the 


 priviledge of thoſe Orders in not paying 


ythes. But this is to be underſtood only for 
ſuch time as the Owners hold them in their 
own manurance ; for if they let them out to 
Tenants, they ſhall have no more priviledge 
than the Tenants of thoſe Orders of the Ci- 


ſtertians and Premonſtratenſes had, which was 
none at all. 


But notethat if the King after the diffolution Jones 2,3 ,&c. 


of the lefſer Monaſteries(which had becn of any © 
of the Orders that were diſcharged of the pay- 
ment of 'T'ythes Jad granted any of their Lands 1:j 


toany of the greater Monaſteries which were granted to rhe 
not diſſolved till the Statute of 4 1 H.8.yet thoſe bigger not 
ſhall not retain the Priviledges the Abbots had /7*** 


at the time of the former diſſolution ; the right 
immediately reverting by the diflolution to 
the Parſons and Vicars to whom the T'ythes 
of right did belong, the greater Abbeys could 
not hold them legally diſcharged at the time of 
the ſecond diſſolution: So that there is a mani- 
feſt diflerence between this and the caſe of 
Walklate and Wilſhaw before remembred, for 
in that cafe the Monaſtery was continued and 
not diflolved till che Statute of 2 1 H.8. 


And it is to be obſerved , that no Lands ac- Lands pur- 


quired by any of the Monafteries of thoſe chaſed after 


Orders which were fo freed from payment of che Priviledges 
granted, n0t 


Tythes after the Council of Lateran, which 


was in the year of our Lord 1215, and by cqc.Latet.. 
conſequence none that were founded after that- Can.s 5- 
Council, are diſcharged of the payment of Seldens hiſt.of 
Tythes, either in their own or their "Tenants V*7%5 151: 


S--3 hands, 


Lan is of the 


-—_ 
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« Perpetual 


unity. 
Co.2.4. 


7.b . &C. 


Co.11.14.Þ. 
Dyer 349.P.16. 
More 528. 
Hob.3 1 1'. 
306.298". 

3 009." 
2 Inlt.6s55.*. 
More 40,47. 
Cro. jac.Co8. 
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hands, for by that Council the Pr iviledge was 
Iimited to ſuch Lands as theſe Orders had ar 
the time of thar Council. 

And although any Abbey-lands of the great 
Abbeys which were. of the Ciſtertian and 
Pr emonſtratenſian Orders were in the hands of 


| Tenants for years at thetimeof the diflolution, 


yet the King and his Parentees after the Leaſes 
determined {hall hold them diſcharged , whilit 
the Patentces and Owners hold them in their 
own hands, but the Kings Tenants ſhall hold 
them diſcharged becauſe of the Royal Preroga- 
five of his. Perſon not being intended hit for 
Husbandry. 
| Hebing now faid thus much of the four le- 
gal manner of diſcharges before-mentioned, [ 
{hall proceed to that of perperual unity, which 
cannot be ſaid to be a'legal diſcharge of the 
payment of 'T'ythes : Yet becauſe the Abbots, 
Priors, &C. at_ the time of the diſlolution held 
the Lands ditcharged of the payment of Tythes, 
though nor legally diſcharged of 'T'ythes , it 
hath been reſolved by many Judzments and 
lc Led, * *thac this is a good diſcharge within the 
meaning of the forcſaid clauſe of 31 H. 8. 
Now that which we call a perpetual unity 15, 
as hath been ſaid, where an Abbot, Prior, &c. 
time out of mind hath been ſeifed of the Lands 
out of which the 'T'ythes ariſe,and the Rectory 
within which Pariſh the Lands lie. 

And it is to be obſerved that every perpetual 

ity, thar ſhall diſcharge the Lands from the 

pay ment of 1 'yrhes, muſt have theſe tour qua- 
tzUC8, 

Firſt, It muſt be fuſs, that is, by good and 
23 awtul Tile. | 
Secondly, 
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Secondly, It muſt be perpetual, that is, the Co-11.44.bv.- 
' Abby muſt be founded and endowed with the £99-300'- 


Land and Rectory before the time of memory, 
which by the rules of the Common Lay, as 


. has been ſaid, muſt be before the firſt Year of 


R.x. for if by any Records , Deeds , or other 
legaland good evidence it can be made appcar, 
that either the Land or ReCtory came to the 
Abby Lince the faid firſt year of R.1. the union 
is not perpetual: and yet if the Appropriation 
be ancient, as in the time of E. 4. or before, 
though the Lands cannort.-be diſcharged upon 
the ſcore of perpetual unity ;.yet they may. by 
Preſcription, if in truth the Lands were held 
diſcharged of the payment of 'Tythe. *  . 

Thirdly, Such unity as ſhall diſcharge lands 
of the payment of 'T'ythes within this Law, 
mult be £qualx, that is, the Abbots, Priors,&c. 
mult be ſeiſed in Fee-ſ{imple, as well of the lands 
upon which,&c. as of the ReCtory. 

Laſtly, Such unity muſt be /zbera , that is, 
free from the payment of any manner of 
Tythes ; for if their Farmersat will, years, &c. 


have paid any manner of 'T'ythes to the Ab- 1, j,.., I 
bots, Priors, &c, or their Farmers of the Re- Co.: 48.2. 


Ctories, the perpetual unity will not ſerve. And 
therefore where ſuch perpetual unity is pleaded 
in diſcharge of Tyrhes, the adverſe party may 


reply, That the Tenants or Farmers before the 


diſſolution paid ſome ſort of 'T'ythes , and fo 
avoid the perpetual unity. 


Having firſt given the Reader fatisfattion 
that all the lands that came to the Crown by the 
Stat. of 2.7 H.8. and before, can have no benefit 
of the diſcharge given by the Stat .of 31 H.8. 
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and having alfo ſhewed how many ways Lands 
may be diſcharged from hay" of T'yrhes, 
thar came to the Crown by the ſaid Statute of 
31 H8, It reſts now that I ſhould fay ſont! 
thing of thoſe Lands that have ſince come tg 
the Crown by the Statutes of 32 H.8. cap.24. 


' 37 H&cap.4. and 1 E.5.cap.14. 


Co. 2.47.4. 
How other 
Lands ſfiand 
that cane not 
to the Crown 


by 31 H. 8. 


More 913. 
Cro ſec.s 7. 
Hill, 2 Jac. 


Jones 1 92,%c, 
Latch. a 9. 
Hughes 392. 


Pridgm. 32. * 


\ Tr is a Rule taken jn the Archbiſhop of Cay: 
terburies Caſe, that neither the letter, nor the 
meaning of the Statute of 3 1 H. 8. extended 
to free or diſcharge any Lands from the pay- 
ment of 'T'ythes, fave thoſe that came to the 
Crown by that Act ; for as that Book fays, it 
1s abſurd that the branch of the Statute of 31 
H.. 8. concerning Tythes', ſhould be extended 
to a futureAt, that the makers of the Sta- 
rute of 31 H.8.without the Spirit of Prophelle, 
could not have the preſcience of. * | 
And asto thoſe that came ro the Crown by 
the Statute of 32 H.8. c.2.4. it was adjudgedin 
the Caſe of Spurling and Quarles , that they 
are not diſcharged of the payment of 'Tythes. 
' And after in the Caſe between Urrey and 
Bowyer 8 Facobi in the Common Pleas this 
point 'was moved again, and the Court was di- 
_ = 

"But there is a latter Judgment that ſeems to 


' oppole theſe former r&olutions, it was between 


one Witton and Sir Richard Weſton , that was 
afterward Lord Treaſurer, Trin.14.Car.1.B.R. 
and the queſtion was, 'whether thoſe Lands of 
the Hoſpitaliers that came to rhe Crown by the 


| Statute of 32 H.8. cap.24. were diſcharged of 


the payment of 'T'ythes' by that Statute of 
32 H. 8. or by the former Statute of 3 1. and 
in that Caſe Dodridge and ones Juſtices , ow 
EIS ks | + 'M | r 
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that they werediſcharged within the Statute of 
'21 H.8. and they did-in effe&t deny the Books 


fore cited to be Law, the Chief Juſtice Hide 
was of opinion that they were not diſcharged 
by the Statute of 31 H. 8. but by that of JN 
So that by their three opinions the Defendant 
Sir Rich. Weſton had Judgment; but Whitlock 


'was of opinion, that thoſe Lands were not dil. 
«charged of the payment of Tythes by the one 


Statute or the other: Now upon the whole 
matter I ſhall ſubmit to the Judicious Readers 
Judgment, whether this later reſolution be of 
any weight to ſhake the former reſolutions , 
fince in this caſe though there were three for 
giving Judgment forthe Defendant, yet to the 

int controverted upon the Statute of 2 1 H. 
Whore were two agaiuſt two , and thar they 
were not diſcharged by the Statute of 32. there 
were three againſt the Chief Juſtice Hize. So 
that I conceive the Law remains according to 
the former reſolutions, that there are no Lands 
freed from the payment of Tythes by any Sta- 


'tute, but thoſe that come to the Crown by the 


Statute of 3 1 H.8. ramen inde quere. 


If an Abbot, Prior, &c. that by Order, Pre- $yderfin 320: 


ſcription, &c. held his Land ponies; of the 
yment of Tythes, had granted away his 
Land to a Colledge, &c. the Colledge ſhould 


not hold theny,diſcharged. 


I muſt confeſs I have met with no Judg- 


"ments upon thoſe Lands which came to the 
Crown by the Statute of 37 H. 8. but thoſe 
"being the ſame with thoſe that came to the 


Crown by the Stature of 1 E.6.cap.14. I con- 
ceive neither thoſe that came to the Crown by 
tither of thoſe latter Statutes have any privi- 
TT. yup ; ledg®? 
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* ledge ar all, and it is agreed in that -very cafe 

Jones I95.. of Witton and W, eſt on, that thoſe Lands that 
Co.2.47.4 came to the Crown by 1 E. 6. could not haye 
any benefit by the clauſe of diſcharge in the 

q 

a 


Statute of 314.8. 
So that I ſhall conclude, that there is ng 


Land can have any priviledge at this day to be 
diſcharged of 'T'ythes that belonged to the 


Abbots, Priors,&c. but ſuch only as came to the 
Crown by the Statute of 31 H.8.cap.1 3. 
— — 4 
t 

CHAP. XXII. t 

L 


The Two and Twentieth Chapter 
ſhews, what Perſonal Tythes are, |" 


and in what manner they are pays ; 

able. j 

| 0 

Lindwood cap. HE Canonifts dehkne Perſonal 'Tythes Y| | 
Quomam thus. p 
propter verb, Decime perſonales ſic dio, quia potius m || ; 
62 ig perlo- reſpect u perſon ſolvuntur quam rei, ut puta de || 1 
What Perſmar rfificio, negotiatione © militia. And by the || 7 
Tythes are, and Canon. c 
where payable. Decime perſonales ſolvantur de artificibus | 
The Cano. Oy mercatoribus, ſcilicet de Iucro negctiations, ||| ; 
ſimiliter de carpentariis, fabris, camentariis, | ( 

textoribus , pandoxatricibus , & omnibus aliis | ; 

operariis ſtipendiariis,ut videlicet dent decimas | | 

de ſtigendiis ſuis , niſi ſtipendiarii pſi aliquid || | 

certum welint dare ad opus vel ad lumen Ec- | '; 

cleſie, ſi Rettori ipſius Eecleſiz placuerit. And | | 

Verbo negotia. Mr. Lindwood in his Gloſs adds, : 
riogis. _ Et ſcias quod in iſtis decimis mere perſona” | | 


libus ) 


3 & 2 55> =. 
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libus, que conſiderantur ex ſolo Iucro, deducuns 
tur expenſe tam in re quan circa rem & extra 
rem fatte. Et nota, quod de ſolo Iucro debetur 
bac decima; unde ſi eniens mercem eam non 
wendat, [ed donet wel ſibi retineat, non tenetur 
decimare, quia non lucratur. 

So that it appears by the Canon Law, that 
every one ought to pay for a Perſonal T'ythe a 
tenth part of all his clear gains, deducting all 
his charges and expences for a perſonal 'T'ythe ; 
but if a man buy Merchandizes,and do not fell 
them to profit, or give them, or make uſe of 
them himſelf, no 'T'ythe is to be paid, becauſe 


there is no gain made of them. 


Now let us ſee,what the Statute of 2 E.6.fays 2 E.6.c.13; 


tous concerning perſonal 'T'ythes ; and by that 
Statute it is enacted, 


That every perſon exerciſing merchandizing, The Statute for 
bargaining and ſelling, clothing, handicraft, or perſonal Tythes, 


aher art or faculty, being (uch kind of perſons, 
a then before within forty years had accuſto- 
mably uſed to pay ſuch perſonal Tythes , or of 
right ought to pay (other than ſuch as be commons 
bx Auta ſhall yearly pay for his perſonal 
Irthes the tenth part of Lis clear gains , his 


Woes dedutted. 

And where handicraft men have uſed to pay 
their Tythes within this forty years, the ſame 
Cuſtom of Tythes is to be obſerved; and if 
any perſon refuſe to pay his perſonal Tythes, 
Of. it ſhall be lawful to the Ordinary of the 
ſame Dioceſs to call the ſame party before him, 
and by his diſcretion to examine him by all 
lawful and reaſonable means , other than by 
the parties own corporal Oath concerning the 


Irue payment of the ſaid T ythes, 
; | This 


by 


Tho. Aquinas . 

Sum.2.24.4.8 7. 
art.20. 
Whether aue 
of ill gotten 


prof. 
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This Act of Parliament reſtrains the Canon 
Law in two things ; firſt, where the Canon wy 
general, that all perſons in all places ſhould 
pay their perſonal 'T'ythes, the ACt reſtraing i 
ro ſuch kind of -perſons only, as have accy. 
ſtomably uſed to pay the ſame within 
years before the making of the At. Secondly, 
whereas by the Ecclelaſtica Laws they might 
before this At have examined the party upan 
his Oath concerning his gain ; this Actreſtraing 
chat courſe, ſo that the Party cannqt be exami- 
ned upon Oath ; and by this A& the Day- 
labourer is freed of the payment of his perſo, 
nal T'yrhes. | 

It cannot be intended upon this Act, thatif 
ſuch T'ythes have been ſometimes paid within 
forty years, that they are therefore due, but 
they muſt have been accuſtomably , that is, 
conſtantly paid for forty years next before the 
A&Et. 
' And if it be demanded how ſuch payment 
muſt now be proved forty years before the 
making of the ſaid At ? I anſwer, as in other 
like caſes 4 / ook by what has been done all 
the time of memory ſince the At. 

There has been ſome queſtion amongſt the 
School-men and Canoniſts , whether perſonal 
'Tythes ought to be paid of unlawful gain, to 
which you ſhall hear what a grear School-man 
and DoCtor fays : 

LQuod fi aliqua male acquiruntur dupliciter 
uno modo, quia ipſa acquiſitio eſt injuita', pit 
que acquiruniur per rapiman , furtum ſeu uſt 
ram, que homo tenerur reſtituere , 101 auem 
de eis decimam dare, tamen þ aliquis age! 
emptns de uſura , de fruftu ejus tenerur uſ# 

| Tariui 
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rarius decimas dare, quia fratus illi non ſunt 
& uſura, ſed ex Dei munere : quedam wero 
dicuntur male acquiſite , quia acquiruntu: 2x 
turpi cauſa, ſicut de meritricio & hiftrionatu, 
& alizs huju{modi, qua non tenentur reſtituere 
unde de talibus tenentur decimas dare , ſecun- 
dum modum aliarum perſonalium decimarum, 
tamen Eccleſia non debet eag recipere, quamdiu 
ſunt in peccato , ne videatur eorum peccatis 
communicare, ſed poſtquam penituerint, poſſunt 
ab eis de his recipi decime. 

So that by this great DoCtors opinion it 1.indwood cap. 
ſeems, that of ill gotten gain, of which reſti- Quoniam 
tution ought to be made, no perſonal T'ythe is propter verb. 
due, and yet if by ill gotten gain a field be GR 
purchaſed , T'ythe ought to be paid of the Gas peta 
wa thereof : but of ill gotten gain,where no cap. ex tran. 
Reſtitution is to be made, there T'ythes ought miſla the 
to be paid, but not received by the Church, till G//- verbo 
the ſinner have repented him of the evil , and 
ater ſuch repentance the Church may receive 
them. | 
Theſe perſonal T'ythes are accounted a- 
mongſt the offerings, of which we are to ſpeak 
next, and ought by the Pariſhioner to be of- 
fered to the Church where due; but I am of 
the opinion of him, that ſaid, Hz decime per- 
ſonales magis difficultate & ſubtilitate quam 
uwilitate exiffunt. : ; 

It hath been reſolved, that Servants in Huſf: q,, ; - <6 
bandry ſhall not pay any perſonal 'T'ythe. a1. 

Hawking, Hunting, Fiſhing, Fowling, &c. 
fall under theſe Rules of perſonal T'ythes. 


CHAP. 


CHAP. XXII. 


The Twenty Third Chapter ſhews 
what Oblations,Offerings Sc. are, 


and where aut. 
Oblations and Fferings are defined by the Canonilts to 
Offerings what, be. 


and where due. QOugcunque a piis, fidelibus Chriſt ianis ofſe- 
runtur Deo & Sante Eccleſiz,ſrue res [oli,froe 
mobiles ſint, nec refert an legantur Teſt amenta, 
aut aliter donentur. 

It ſhould ſeem , that in the time of Popery 
there was an expectation, that every one pre 
ſent at Maſs ſhould offer ſomething ; for Saint 

Greg. 73. ha- Gregory tells us, Quod omnis Chriſt ianus pro 
betur de Con- curet ad miſſarum ſolennia aliquid Deo offexre. 
ſecrat. div. 1. And by a Canon in the Council Marc. it 


Can. 4. is decreed, ut omnibus dominicis diebus altaris 
oblatis ab omnibus wviris & mulieribus offera- 
tur, tam panis quam wint , ut per has imm- 
lationes,Cc. 

Pecan. Sum. | 


But Becanus a learned Jeſuite 1s more mode- 

rate; for he tells us, Quod nemo tenetur ad illas 
Oblationes, niſi wel neceſſarie ſint ad ſuſtenta- 
tionem miniſtrorum, wel con[nctudo ad eas ali- 
cubi obliget. 
Can. Damaſ And theſe Offerings belonged properly to 
Pap. Et habetur the Prieſt or Miniſter of the Church or Place 
INE where they were made ; for ſo is the Canon of 
Pope Damaſus. 

Quod Oblationes que intra ſantam Feet 
fram offeruntur, tantummodo $ acerdotibus qui 
quotidie ſeryire widentur , licet comedere & 


habere,c. But 


Thcol.3. 4.86. 
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But it ſhould ſeem, that private Chappels 
carried away many of the offerings belonging 
to the Mother Churches, to avoid which Orho- 
hbonthe Popes Legate here made a Canon to re- 
medy that miſchief to this purpoſe, 
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OQuod Capellani miniſtrantes in Capellis hu- Cap. De Obla- 
juſmodi, que ſalvo jure matricis Eccleſia ſunt tionibus. 


conceſſe, untver (as Oblationes & cetera que 
ipſis non recipientibus ad Eccleſiam matricem 
provenire deberent, ipſius Eccleſig Rettori ſine 
difficultate reſtituant, cum illud tanquam alie- 
mm,juſte nequeant, retinere. 51 quis autem re- 
fituere comempſerit, ſuſpenſionis vinculo , quo- 
uſque reſtituerit, [e noverit innodatum. 

So that it ſeems by this Canon, that Chap- 
pels that had Parochial Rights, the Chaplains 
of them might retain the offerings, but where 
the Parochial Rights were ſaved to the Mo- 
ther Church , the Chaplains of ſuch Chappels 
were to account to the Rector of the Mother 
Church for the Offerings made at ſuch Chap- 


pels. 


There was another Canon made by Simon Cap-Quia qui- 


Mepham Archbiſhop of Canterbury, 
Clergy in the year of our Lord 1 325.reciting, 
Quia quidam maledittionis filis in nuben- 
tium ſolennis , purificationibus mulierum, mor- 
tworum exequiis, & aliis, in quibus ipſe dominus 
m miniſtrorum ſuorum perſonis ſolebat obla- 
timum libamine populariter honorari, ad unius 
Denarii, wel alterius modice quantitatis obla- 
tonem , populi dewotionem reſtringere ſunt 
moliti , reſiduum oblationis fidelium ſuis pro 
libito, wel altenis uſubus multottes applicantes : 
Preſentis declaratione Conſilu declaramus On 
pronunciamus , emnes &* ſingulos mm Fane 
| Ve 


and his dam maledi- 
Ctionis,&Cc. 


2 F.6.c.13. 


Offerings. 


culo majoris excommunicationis involt1, 

So that upon the whole matter it appears, 
there were on ofterings free and voluntary, 
which the Pariſhioners or others were not 
bound toperform, but ad libitum. There were 
others by Cuſtom certain and obligatory, as 
thoſe for Marriages, Chriſtnings, Churching of 
Women,Burials,&c.and that theſe were all due, 
and belonged to the Pariſh Prieſt or Miniſter, 
that officiated at the Mother Church or Chap- 
pels, that had Parochial Rights; the other 
Chappels that had not Parochial Rights, were 
to account to the Rector for the Pariſh 
Church: now let us ſee, what the Statute of 
2 E.6. ſays, by which it is enaCted, 

That all and every Perſon and Perſons, 


The Statute for Which by the Laws and Cuſtoms of this Realm 


ought to make or pay their offerings, ſhall yearly 
from thenceforth well aud truly content or pa 
his or their offerings to the Parſon, &c. of t 
Pariſh or Pariſhes, where it ſhall fortune or hay- 
pen him or them to dwell or abide,&c. 

Theſe Offerings which were free and vo- 
luntary are now vaniſhed, and are not compre- 
hended within this Law ; but thoſe that were 
cuſtomary and certain, as for Communicants, 
Marriages, Chriſtnings, Churching of Women 
and Burials, are confirmed to the Pariſh Prieſt, 
Vicars and Curates of the Pariſhes, where the 
parties live that ought to pay the ſame; 
they are only recoverable in the Spiri 
Court,or an Action (I conceive) maybe fo 
upon this. Statute at Common Law. 


CHAP, 
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The Twenty Fourth Chapter ſhews | 
whats Mortuaries are, aud in what 
Caſes they are due atthis day, and 

- how much is to be paid for the 
ſame. 


oe O59 AR. 


Y a Provincial Canon made by Simon Where, and 
Langham Archbiſhop of Canterbury and what is due for 


Mortuarics. 


his Clergy , in the year of our Lord 1378. it 
was decreed. 

Quod ſs decegens tria wel plura cujuſcunque Cap.Statutam 
generis in bonis ſuis habyerit animalia , optimo & infra,&c. 
ui debitum de jure fuerit reſervato : Eccleſia The Canon. 
ut, aqua Sacramenta recepit, dum wviverit, 
ſine dolo fraude ſeu contraditione qualibet pro 
recom en{atione / ubtractionis decimarum per- 
onalium , nec 101 & oblationum , ſecundum 
melius animal reſervetur poft obitum pro ſalute 
ayime ſus Eccleſie ſue hujuſmodi liberan- 
dum : quod fi du» tantum in bonis decedentis 
extiterint animalia, de manſuetudine Eccleſie 
txattio quelibet nomine mortuarit remittatur : 

wagque ſi Mulier wir ſuperſtite obierit, ad 
nutionem mortuarii minime coerceatur; Sed 
þ poſt obitum mariti, in domo cum familia regi- 
mine vidua per annum ſupervixerit , juxta 
formam ſuperius criptam ad mortuarium ob- 
higetur : Hac autem interpretatione , conſue- 
tudini laudabili ſuper mortuariis in noſtra pro- 
uma aliter obſervare notumus prejudicium 
generali ; quin ſi decedens numerum bujuſ- 
p, | di animalium hbabuerit ou non habwerit virve 
| ant 
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St.21H.8.c,*, 
The Statute for 
Mortuaries. 


as Leaſes for years,&c. 
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aut uxor prius vel poFt deceſſerit, ſuper praſta- 
tone gud hs £ or beer Eceleſuobic. Te 
wvetur : ad ſolutionem autem debiti de jure wi 
con{uetudine mortuarii renuentes, volumus 
ordinarios locorum cenſura Eccleſiaſtica co. 
arttari. 

How far this Canon was obeyed in Engp- 
land I can give no account, but I have nat 
found the Engliſh willing to have their Eſtates - 
taken from them by Canons , nor have found 
that any Prohibitions have been granted in 
caſe of Mortuaries ; nor have I obſerved any 
complaints in Parliament againſt them (fave 
that 2 R.2. it is prayed that Parſons and Vicars 
might not require Mortuaries of the Armour of 
any Man ; but that it might remain to their 
Executors ) till the 21 H, 8. and then they 
were ſetled by Statute as follows, 

I. That no Man ue pay a Mortuary ut- 
leſs he died poſſeſſe {4 Goods to the walue of 
ten Marks, that is, ſix pounds thirteen ſhillings 
and four pence. | 

2- That no Mortuary ſhould be paid or at 
manded, but in ſuch places where they have 
uſed to be paid or given. 

3. That they ſhould be paid but in one plat, 
and that at the parties moſt uſual dwelling 
and babitation,and there but one Mortuary, 
that after the rate following, that is to ſay, 

4- That if the decedent at the time q bis 
death, had in mwveable Goods to the walue of 
ten Marks clearly, his debts firſt paid and uw 
der the ſum of thirty pounds, then he ſhould pay 
three ſhillings and four pence and no more, 
this mu#t be in moveables, and not in Chattels 


5. That 


" Chap.24. Oz Law of Tythes, 


: That if the decedent died poſſeſſed d 
"——— of in value of thirty "ea. , W 
wnder the value of forty pounds , to pay ſix 
ſhillings and eight pente for a Mortuary, 

6. If the decedents Goods be of the value of 
forty pounds or upwatds,then to pay ten ſhillings 
for a Mortuary. | 

7. That no married Woman, Child, or Pey- 
ſon not keeping Houſe ſhould pay any Mortuary, 
nor # wayfaring Man, or other that was nit 
reſident where he died, but thoſe to pay where 
they were laſt reſident : (cel 

8. The Parſon or Vicar are uot by this AF 
barred of any Legacy given, or Offering to be 


' made tothem. 


. No Mortuary to be paid in Wales, Callis 
or Barwick, or in the Marches of Wales , but 
where accuſtomed. | 

IO. It is provided that the four Welch Bi- 
ſhops,and the Archdeacon of Cheſter may, not- 
withſtanding this Att, take their accuſtomed Þ. 
Mortuaries. | 

ir. That. where leſs hath accnſtomably been 
taken for Mortuaries than is limited by the Act, 
ar no more than is due by the Cuſtom ſhall be 
taken.” = 


Sir Edward Coke is of opinion that thete 2 Inft.491; 
were no Mortuaries due before this Act by any Mortraries due 
only by Cuſtom, 


Law,-but by Cuſtom only ; by. reaſon of ; tlie 
words in the Statute of Circumſpette Agatis, 
Which are, ub: mortuarium dare conſuevit , 
C. | 

This duty. was formerly only ſuable for in 
the Court Chriſtian, but now I conceive an 
Action of Debt will lye at Common Law up- 
en this Statute, for though this Statute. ts only 

V 2 negatives 
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negative, that. they ſhall not rake above ſuch 
rates,yet it implies afhirmative, as the Statute of 
2 E.6. for barren Grounds, and the Statute for 
the Sheriffs: Fees and other Statutes. 

Jeoffries verl. Bur if a Suit be commenced for a Mortuary 
Wood. Hil.z2, in the Spiritual Court , no Prohibition ſhall be 
and 2.3 Car-2- oranted to ſtay their proceeding there , unleſs 
_ they proceed contrary to the Statute. 
Saduaanice ts For thoſe Martuaries that Prelates anciently 
the King by paid to the Kings of this Realm » I ſhall not 
Biſhops. trouble the Reader with , but refer thoſe that 
IIs curious to inform themſelves , to Sir Ed- 
4 Ink.3 ;-- Ward Cokes Commentary upon Magna Charts, 
and his Juriſdictionof Courts: 
10 H.4,1.b'.” [In the Tenth of Hen. 4. A Vicar claimed a 
| Mortuary by Cuftom,and not by. the-Canon,or 
any other Law, quod n«ta. 
Their Names. Theſe Mortuaries are in ſome places called 
coarſe preſents, or courſe preſentees,. as DoQtor 
Cowel ſays , becauſe where due, they uſed to 
pay them before the Coarſe was buried, when 
it was brought to be buried. 
Cro-Car.237, The Biſhop of CheFer claimed by Cuſtom 
2.38. - upon the death of any Prieft , dying within 
any | þ _ the Archdeaconry of CheFFer for a Mortuary, 
& 4chdeaco, his beſt Horſe or Mare , Saddle , Bridle and 
of Gheſter. = Spurs, his beſt Gown, aCloak, his upper Gar- 
ment next it, his beſt Hat, his Tippet, his -beſt 
Signet or Ring, and-this Cuſtom was denied 
by the Plaintift in a Prohibition, but whar the 
Succeſs was I have-not heard, but the Mort 
aries due to the Archdeacon of Cheſter are ev 
cepted: and the Biſhop of CheFer holds that 
Archdeaconry, as I have been infornied, in the 
nature of a Commendam, and executes it by 


ty. 
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tuaries are to be paid out of the decedents part 


- of the perſonal Eſtate where the Wife and 


Children are to have their reaſonable part, the 
reaſon he gives is becauſe Mortuaries are of the 
nature of Legacies. But I muſt confeſs I am 
not of his opinion, for I look upon it as a debr 


or duty to which the perſonal Eftate is ſubje&. 
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C HAP. XXV. 


The Five and Twentieth ' Chapter 
ſhews,how Tythes are tobe paid in 
London. 
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Mr.Swinbors is of ' opinion, that theſe Mor- Offce of Exe- 


Curor. 


Lib, 6, g.1 6, 


HE Livelyhood of the Clergy in Lon- 7;:hes in Lon 
2 &4on, I mean the ſecular Clergy, conſiſted don, how to be 


heretofore chiefly in voluntary Offerings and ia. 


onal T'ythes , which little differ from vo- 
untary Offerings. For though a great Doctor 
tells us that, - 


In precipuis feftroitatibus tenetur quis of- Hoſtienſis c. | 
f erre, &* cogi poteſt, maxime cum ſit quaſi gene- 07s Chrifti- 


ralis conſuetudo ubique terrarumygOc. 


anus. 


And if you ask him which are thoſe Feaſts Liens dn Fame: 
& which the People are bound to offer, he tells $e&. 1n quibus, 


| Jou, Dies dominicos, Or dies feftivos. 


But there being no Canon or Law that. pre- 
ſcribes any certainty in the quantity, value, or 
things to be offered, I can give them no pro- 
perer'a name than voluntary or free will offer- 
ings. But no ſooner was Popery aboliſhed in 
this Nation, bur theſe voluntary Offcrings and 


FI perſonal 


&c, 


St.3 7 H.8.c.12+ 


The Decree, 
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perſonal T 'ythes ſoon came to little. And not- 
withſtanding it was enaCted by the Statute of 
2 E.6. Thar all that by Law or Cuſtom were 
bound to make their offerings ſhould thence, 
forth pay them to the Parſon, &c, , yet that did 
not mych amend the matter, ſo that the main- 
tenance of the ſecular Clergy in London was 
brought to a very low ebb, there being no 
Tythe, as hath been ſaid , chargeable upon 
houſes, unleſs by way of a Modus decimandi, 
whereupon the Clergy of London in the' 37h 
year of the Reign of King H. 8. made their 
application to the Parliament, and obtained an 
ACt of Parliament for the confirming a Decree 
made by the Archbiſhop of Canterbury and 
divers other great Lords of the Kingdom, to 
ſettle the matter, the effe&t whereof follows, 
which is printed amongſt the other Acts of 
Parliament, | 

I.That the Citizens of London from thence- 

forth for evgr, ſheuld pay yearly without fraud 
or guile to their Parſons,&-c for the time being, 
for every ten ſhillings rent of all houſes, ſhops, 
warehouſes, cellars and ſtables, within the ſaid 
C 7 of London and the Liberties of the ſame, 
16 d.ob. and fer every 2.0 s.rent 2. 8.9 d. and [0 
aſcending for every 1058.rent, 

2. That if any dwelling houſes, ſhops, &c 
ſhould be leaſed by fraud or covin, reſerving 
lefs Rent than bath been accuſtomed; or ſhall by 
reaſon of Fine, cr by fraud or covin, make any 
Leaſe without reſerving any Rent , then t 
Farmer or Tenant ſhall pay after the ſame 
rategthe ſaid houſe,&c. was Lf let for without 
rovuin ; but notethat if the bouſe,&5c. be let at 
& great a Rent,as the ſame was ſet at the iy; 

; - 
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of the making of the ſaid Statute, then no 
fraud can be averred, although a Fine or In- 
com was given for the ſaid Leaſe. 
| 3. That if a Houſe, &c. be leaſed, and no » Inſt.55g. 
| Rent at all reſerved, then ſuch houſe, &#c. ſhall 
pay ſuch rate as the ſame was let for at the 
time of the making of the ſaid Statute ; but 
where greater Rent is reſerved, it is to pay ac- 
cording to the beFt improved value. 

But here Houſes had been always held by :lat.660.;, 
the Owners, and, by conſequence, no Rent paid, Lit.Rep.141, 
that is caſus omiſſus in this Statute , and ſuch '* 
houſes will be freed of payment of Tythes by 
the Law. 

But if it were a Houſe, that yielded Rent at \it-Rep. ubi 
the time of the making the Decree, and be now '* 
let without Rent, it al pay Tythe according 
to the Rate it was ſet for at the making of the 
Decree, although no Fine at all were paid for 
ſuch Leaſe. 

F- The Tythes upon this Decree cannot be 
ſutd for in the Eccleſiaſtical Court, becauſe the 
AdF it ſelf declares how they ſhall be recovered. 

6.Tbat if the Owners held the Houſes them- 
ſelves, then they ſhall pay Tythe after the rate 
the ſame were ſet for at the time of the Decree. 

7. That if any perſon take any Houſe, &c. 
by Leaſe,and he and bis Executors, Oc. live in 
part of it,and ſet out part, the princes Farmer 
or Taker , bis Executors, &c. ſhall pay their 


Tythes for bis and their parts after the rate 
aforeſaid,and of ſuch parts as is farmed out 
according to the rate it « ſet at. And in the 
ſame manner Tythes are to be paid , where one 
takes a Leaſe of ſeveral Houſes, and lets out 


pert,and holds any part himſelf. 
| V 4 8.That 
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8. That if any Farmer, or his Aſſighs ſhall 
farm all the Houſes, &c. ſo farnitd to owt hh 
divers Tenants, the Tenants ſhall pay Tithe; 
according to the Rent reſerved. 

9. That if dwelling Houſes ſball be cat 
werted into Warehouſes, or & converlo, jet th 
oy pay Tythe according to the Rate afore 
ſaid. 

10. That if a Dye-houſe or Brew-houſe be lt 
with the Implements, thin a third peniy of the 
Tythes after the rate aboveſaid to be abated. 

I 1. That where a Manſion-houſe with ſbops, 


tables, wharfs, with Crane , Timber-yard or || 


Gardens belcnging to the ſame , and occupitl 
together ſhall afterwards be ſevered, or were 
ſevered within 8 jears before the Decree, that 
then the Farmers of the ſhops;ſfables;&c. ſhall 
pay Tythes according to the Rate ahoweſaid. 

12. That theſe Tythes ſhall be paid qrortey 
at Eaſter, Midſummer, Michaelmas and Chriſt 
mas. 

13. That any NY; that holds a Houſe 
of 10 8. Rent, or above ſhall be acquit of bis 
Offerings ; but his Wife , Children and Ser 
wants ſhall pay 2. d. yearly for their four offering 
days, recerumg at Eafter. | 
. 14. That if any Houſe of 10s. Rent or 4- 
brve, ſhall be let by parcels ander 10 s. Rem, 
then the Owner, 4 e live in any part of the 


bruſe, or the chief Tenant, ſhall pay the Tytht 
after the rate as the ſame Houſe was accufte 
mably letten before ſuch diviſion, and the Sub: 
tenants, that hold lefs than 105. per annum, 
witheut fraud or covin ſhall pay 2, d. yearly fi 
;beir Offerings. | | 


[ 5.T hat 


a 
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15. That no Tythe (ball be paid for any Gar- 
dens belony ing to any Manſion-houſe , and 
wbich are beld for pleaſure ; bat if ſuch Garden 
contain half} an Acre of ground or more, and 
ſhall make ariy yearly profit by Sale, then the 
{dime to be paid for, according to the rate above- 
ſaid. | | 


t6.This AF is not to extend to the Houſes of 


Noblemen or Noblewomen whilFt they are kept 
j# their own hands, and not let for Rent, and 
which formerly paid no Tythe, ſo long as the 
ſame continue unletten, nor tothe Halls of any 
Craft or Companies ſo long as the ſame are uj. 


letten, and in times paſt =o 770 Sg 


17. That Sheds, Stables, Cellars, Timber: 


yards and Tenter-yards, which were never par- 


cel of, or belonging to any dwelling Houſe, and 
; have ns, been ed to pa Sr ſhall 
be acquit of the payment of Thebes bath been 
accuſtomed. | 

18. But if by cuſtom any leſſer rate have been 
paid than after the rate of 2 8. and 9 d. in the 
pound then the accuſtomed rate only to be paid. 

19. The Lord Mayor of the City of Lon- 
don, by the Advice of Council is Authorized 
by the ſaid Att, to hear and determine all diffe- 
rences ariſing upon this Decree, and g:ve 
vofts according to the intent thereof. 

20.T hat if the Mayor do not make an end, 
of ſuch differences within two Months after 
complaint ; or if any perſon find himſelf "A 
grieved by his Decree, then the Lord Chancellor 
Within three Months after complaint to him 
made, ſhall make an end of the differences with 


' voſbs,&. 
#5: 


21.7 bat 
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21. That if Rents fall by reaſon of decay or 
burning, to leſs than they were accuttomably {| 
letten, That then the Tythes during ſuch Term, }} , 

ſhall be paid according to the Rent reſerved. 
This is a ſhort abltra&t of that grear Decree || ( 
which I have inſerted here for the uſe of the || » 
Clergy of that City, I ſhall only add ſome || * 
other reſolutions upon this Decree, and con» || , 

clude this Chapter. 

Noy 130. In a Caſe between Dr. Meadhouſe and Dr. | | 
Where Suit for Taylor it was reſolved , that Suits for T'ythes ] 
c 
( 


ry" how _ ppon this Decree ſhould be before the Mayor 
determined, in Writing,and not by Parol. 
2: That a Reſervation by a Leflor for life 
upon a Leaſe by him made for years, ſhall not || 1 
bind him in Reverſion topay T ythes according || ; 
to that rate. 
3. That a Rent for half a year, and after | 
for another half year is a yearly Rent within || | 
this Decree. | 
Cro.Fl.2 76. It hath been reſolved that Abbey-Lands- || | 
More 912. within the City of Londen and the Liberties 
thereof are not freed from the payment of || | 
Tythes within the Statute of 31 H. 8. becauſe | 
the Statute and Decree for the payment of || * 
Tythes within the City and Liberties of Lay- 
don was made after the Statute of 3 1 H.8.and 
their Priviledges are not reſerved. 
Vail. Scude. It hath been reſolved that if the Rents be 
more. continued as they were at the time of the 
5JacCB. making of the Statute though upon new Fines 
Cro-Jac6.613: that the Tythes ſhall be paid accordingly. 
But if upon new Fines leſs Rent be reſerved, 
it ſhall pay Tythes as it did before. 


And 
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And if no Rent be reſerved, nor Fine paid ; 
the Parſon ſhall have his T'ythes according to 
the Rent atthe time of the Decree. 

-Butif a Houſe have always been held by the 
Owners , and no Rent paid, it ſhall pay no 
Tythes within the Decree. 

' The Decree was inrolled 5 Martii 38 H.8. 
although the Inrolment cannot be found, 

And it was reſolved that if the Mayor of 
London ſhall make any Decree againſt Law, a 
Prohibition lies ; for the expoſition of all Acts 
of Parliament belongs to, the Judges of the 
Common Law. 

And it hath been reſolved that though a Dr-.Burgeſs. 
Houſe in London ſtand void without any Te- ©2701 St.Mag- 
nant at all, that yer notwithſtanding it ſhall 75% - 
anſwer 'T'ythes to the Parſon. Sobdans. M8 

And it hath been reſolved that if any Suit 4 Car.1. per 
be brought in the Ecclehaſtical Court, or any Henden. 
ather Court than is diredted by the AQ a Pro- * 1-660. 
hibition lies. 

Laftly, Where the Decree ſays (where no 
Rent is! reſerved by reaſon of any fine or 
income paid before hand) that is pur only for 


Example, for if no Rent be reſerved for this, 


qr any other cauſe or conſideration, it is within 
the meaning of this Clauſe. 

But if any. T'ythe in London be due by Littl.Rep. 102. 
Cuſtom,they may be ſued for in the Exchequer, 
notwithſtanding the Statute. 


/ 
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490.". 
Seld.hiſt. dc- 
cir, 412. 
Lamb. Saxon 
Laws 45. 


Scld. 414. 


Scld. 41 4,&c. 
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CHAP. XXVL 


The Twenty Sixth Chapter ſhewws , is 


what Gourt the Right of Tythes 
is determinable, and how , and is 
what manner to be recovered,and in 
what Caſes Prohibitions are uſua 


granted, and how proſecuted and de+ 
fended. 


EC rel tom were anciently determinablein 
the County and Hundred Courts , is af 
ſerted both by Sir Edward Coke and Mr. Selden: 
And the ſame appears by the Laws of King 
Ethel jt an long before the Conqueſt ; and Mr 
Selden is of opinion,that the Biſhops Confiſtory 
here in England was not ſerled till the time of 
William the Conquerour , who by his Charter 
commands, ' ut nullus Epiſcopus wel Avchi- 
diaconus de legibus Epiſcopalibus amplius in 
Hiwndredo placita teneant , nec cons aus ad 
regimen animarum pertinet ad judicium ſec 
larium hominum addicant , ſed quicuntye ſe- 
cundum leges Epiſcopales de quacunque cauſa 
vel culpa interpellatns fuerit, ad locum,quern ad 
hoc Epiſcopus elegerit & nominaverit , weniat, 
tbique de cauſa iy reſpondeat , & non ſecat- 
dum Hundret. ſed ſecundum Canones & Leges 
Epiſcopales rectum Deo &* Epiſcopo ſuo faciat. 
And cloſes thus, Hoc ettam defendo, ut nulius 
Laicus homo de legibus, que ad Epiſcopum per- 
tinent ſe intromittat ; yer notwithſtanding, 8 
Mr.Selden obſerves, the Juriſdiftion of Tyrthes 
was not ſo ſerled in the Biſhop and _— 
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ſaſtical Courts, but there were Suits for T'ythes 

w well in the Temporal as Ecclefiaſtical 

Courts, whereof he gives ſome Inſtances. And 

n__ the Laws of King H. 1. I find this Leg, H.r.c.r1; 
Clauſe, Si quis retham decimam  ſuperteneat, Lamb.182. 
wadat prepoſitus Regis & Epiſcopi & terre 

domini cum presbytero , & ws Had auferant ; 

& Eccleſia cui pertinebit, reddant, & nonam 

partem relinquant ei qui decimam dare nolu- 

ett, 

But the Law hath been now long ſetled 
that the Eccleſiaſtical Courts have in ſome 
caſes the power to determine the right of 
Tythes, and in all caſes to hold plea for the ſub- 
traction and withholding of T'ythes, and con- 
firmed by ſeveral Acts of Parliament. 

To the firſt, If a diſpute happen between two  ; 14.5; ;0. 
Parſons, to which of them the 'T'ythes belong, 38 H.6.22. per 
whether to the one by Parochial Right, or the Forteſcue. = 
other as a portion belonging to his Retory by _ o «8 

* » . Vituat Court 
cription , and both Parſons claim by pre- ,, oy determine 

pee under the fame Title, ſo'that the right :h+ Right of 
of Patronage comes not in- diſpute, the right of 71:he-. 
theſe Tythes ſhall be determined in the Eccle- 
faſtical Court, and no Prohibition or Indicavit 
ſhall hinder it, and this Suit in the Eccleſiaſti- 
cl Court'is called a Spoliation. 

And this Juriſdition is fo peculiar and an- 38 1.6.21. 
nexed to the. Spiritual Courts, That if the one 5 H.5-40- 
Parſon ſhould bring an Ation of Treſpaſs at 44-1 74-b. 


the Common Law againſt the other Parſon, whe x «on 


for the taking or carrying away Corn or other ave xo Juriſ. 
"things ſet out for 'T'ythe , the Defendant may di&ion of 

by way of Plea ſhew, that the Goods in que- 7)%e-- 

ſtion were 'T'ythes ſer forth and ſevered from 

the nine parts, and'that he is Parfon of Dale, 


and 
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* ;H.6.10. 
$0 E.3.20. 
38 E:3.6. 
39E.3.23, 
s H.5.10. 
1 H.6.5. 
44 E.3.39. 
20 H.6.17. 
2H.4.15. 
31 H.6.11. 
> Eq.1s5. 


40 E. 3.28. 

35 H.6. 39. 
Noy 147- 
More $07... 
Welt.2.c.5. 
Circumſpette 
Agatis, Arti- 
culi Cleri, c.2. 


The Parſons ColunſeUoz: Pare 
and that he and all his Predeceſlors time out of 
mind have had theſe T'ythes as a portion which 
belonged to his Church, and that the Plaintiff 
being Rector of the Pariſh where they grey, 
claims .thera as his T'ythes, and demand } 
ment, if the Kings Court will hold -plea, by 
ſuch plea the Kings Court ſhall be ouſted of 
Juriſdiction, but it the diſpute in ſuch Aion 
fall out in pleading to be about the bounds of 
the Pariſhes, then the Kings Court ſhall not be 
ouſted of Juriſdiction. 

* And ſoit is, if the queſtion be between the 
Farmer, Baily, or Servant of the one Parſon, 
and the Farmer,Baily, &c. of the other, or. the 
other Parſon hinfel in ſach caſes, though the 
diſpute does appear to be concernir” the 
right of T'ythes between the Parſons the 
Court ſhall not be ouſted of the Ji Wt 
becauſe they are not both Clergy-men. 

But in all theſe caſes where the, right of 
T'ythes is in diſpute between one Parſon and 
another, in whoſe names ſoever the Suit is in 
the Spiritual Court, I perceive no Prohibition 
lies,if both Parſons come- in by the fame Title 
of Patronage, fo that the right of Patronage 
came not indiſpute. | 27 mh 

And I take the Law to be the ſame where 
the queſtion.ariſes between the Parſon who i 
Patron, and the Vicar, whether T'ythes belong 
to the Parſon or Vicar. | 

But where the right of Tythes is contro 
verted between two Clergy-men which come 
into their Churches by ſeveral Patrons , there: 
in that Cafe the Spiritual Court hath not Ju 
riſdiction to determine the right of the Tithe 
it they amount to the fourth part of the yea 
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value of the Church; but the Title is to be here che Spe 
determined by Writ of Right of Advowſon of 77! IT | 
Tythes as ſhall be ſhewed more at large, when (99.7, 
I ſhall come to ſhew in what cafes the right ,# 7ycher. - 
of T'ythes is'determinable in the Kings Court. 

But in that caſe if theT'ythes in queſtion do nor 
amount to the fourth part of the value of the 

Church,the Eccleſiaſtical Court may determine py .g,,,p 
the right in a Spoliation. 

But it ſhould ſeem that if they claim both 

by one Patron, there though the whole T'ythes 

come in debate, the Title ſhall be determiged 

in the Spiritual Court by a Suit in the nature of 

a Spoliation. 

| But the Juriſdition of the Eccleſiaſtical Spiritual Juriſ. 
Courts to hold Plea. for the ſubtration and 4ifiox confirm. 
withholding of T'ythes, as the ſame hath been - - ſeveral 
very ancient , ſo it hath been confirmed by ;, woot _ 
ſeveral Atts of Parliament , as I- ſhall ſhew ; ; 

the firſt of which is that of Circumſpette Aga- By the Statute 
tis made in the Ninth year of E. 1. by which dc ciraumſpe- 
it is enated, That,S; ReFor petat werſus paro- ce Agatis. 
chianos oblationes & decimas debitas & con- 
ſuetas, wel fi Reftor petat verſus Reltorems de 

decimis majoribus vel minoribus, dummodo non 
petatur quarta pars waloris Eccleſiz ; Item ſt 
Reftor petat mortuarinm in partibus ubi mor- 
tuariuam Jari conſuevit ; Item fi prelatus ali- 
cujus Eccleſig vel adwvocatus petat a Rettore 
penſionemi ſibi debitam, omnes hujuſmodi peti- 
tones ſunt faciende in Foro EccleſiaFtico, &c. 

and concludes, In omnibus pradittis caſibus ha- 

bet Fudex Eccleſiafticus cognoſcere, Regia pro- 


 bibitione non eb5#tante. 


There 
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That it is an 
Att of Parlia- ther this were an ACt of Parliamentor not, but 


ment. 

2 Inſt.48 7*. 
Seld. hiſt. de- 
Cim.42 4+ 


And extends to 
all England. 


2 Inſt.4.8 7 3 


Obſervations in 


the penning of 
its 


The Parſoys -Counſelloz: Parf11, | 
There hath been ſome queſtion made whe- 


it is proved by Sir Edward Coke by many un- 
anſwerable reaſons to be an AXt of Parliament, 
and fo agreed by Mr. Selden, and almoſt all o- 
thers. 

Secondly, admitting it to bean ACt of Par- 
liament, it hath been doubted whether it ex- 
tended further than to the Dioceſs of Norwich, 
it ſeeming to be appropriated by the penning to 
that Diocelſs alone; , but by the general apinion 
of the learned it extends to all ather Dioceſles, 
and Norwich is only put by way of cxam- 

le. 

« And the prudent penning of this Law by our 
Anceſtors deſerves the Readers obſervation, 
how careful they were to preſerve their own 
rights, and avoid the incroachments of the 
Clergy, who were in thoſe days very powerful: 
for firſt, they would. not give way to the Ce 
nons to deſtroy their Cuſtoms and Preſcriptions 
allowed by the Common Lay , and therefore 
give the Spiritual ] we Juni iction of 'T'ythes 
and Oblations (dehitas & conſuetas) only. 

2. They would not expoſe their Rights of 
Patronage to the determination of the Spiritual 


- Judge, and therefore this condition is annexed, 


Dummodo non petatir quarta pars waloris Ec 
cleſie. | 

3-Laſtly, they would not ſubje& themſelves 
to-pay Mortuaries according to the Canon Lay 
but #bi dareconſuevit ; 1o To if any Quit were 


ſued for T'ythes, Offerings, Mortuaries, not due 
as well by Cuſtom as Common Law, a 
bition lay,and doth lye at this day. 


The 
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\ The ſecond Statute concerning the Juriſ- 


dition of the Spiritual Courts in caſe of 


Tythes, is the Statute of Arriculi Cleri, bur 1 
ſhall paſs it by heretil! I come to ſpeak of the 
Writ of Indicavit. 
The next Statute I meet with that concerns 18 E.3.cap. 7. 
this matter, is the Statute of 18 F.3.ca.7,which 
I ſhall paſs by alſo till I come to ſpeak of the 
determination of the right of 'T'ythes by Scire 
factas. 
There was another Statute made x R.2. it is 1 R.2.cap.t 3 
cap. 13. for the puniſhing of ſuch as indicted 
thoſe that ſued in the Spiritual Courts for ſub- 
tration of T'ythes, or compelled them to deſiſt 
by Bonds or otherwiſe; but that Law being 
now become obſolete, and beſides my purpoſe, 
I ſhall proceed to the Statute of 27 H. 8. by 
which it is enacted, 
That every Subjet of England, Ireland, .; wy. g.c; 6. 
Wales, Callais, and the Marches of the ſame, 
ſhould according to the Eccleſiaſtical Laws and 
Ordinances of the Church of England, and af- 
ter the laudable Uſages and Cuſtoms of the 
Pariſhes or other places where he dwells or 
occupies, ſhall yield and pay his Tythes and Of- 
ferings, and other duties of holy Church : and 
that for ſubtration of ſuch Tythes, &c. may by 
due proceſs of the Kings Eccleſiaſtical Laws 
convent the Perſon,&c. ſo offending, before his 
Ordinary or other competent fudge,&c. having 
Authority to hear and determine the right of 
Tythes, &c. And to compel the party ofBoding 
to do and yield their duties in that behalf. And 
in caſe the Ordinary, &c. for any contempt, con- 
tumacy, diſ. bedience , or other miſdemeanour of 
the Party Defendant ſhall make information to 
X 


any \ 
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Obſervations 
upon this Law. 
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any of the Kings moſt Honourable Council , or 
zo the Fuftices of the Peace of the Shire where 
the offender dwells, ro aſſiſt and aid the Ori. 
nary, &fc. and to order and reform any ſuch 
Perſon, in any cauſe before rehearſed,that they 
he of the Kings Council , or ſuch two Tuftices 
of the Peace,whereof one to be of the _— 
to whom ſuch information or requef} ſhall be 
ade, ſhall bawe power to attach,or cauſe to be 
attached the Perſon, or, &c. againft whom 
ſuch information: ſhall be made, and to commit 
the (ame Perſons to Ward, there to remain 
without Bail or mainpriſe until he,*c.ſhall have 
found ſufficient Surety to be bound by Recogni- 
Zance,or otherwiſe, befcre the Kings Ccuncellor, 
or,Cc. or any other like Councellors,or F uſtices, 
Ec. to the uſe of the King, to give due obedi- 
ence tothe Proceſs and Proceedings, Decrees and 
Sentence of the Fccleſiaftical Court wherein 
ſuch Suit, &c. ſhall depend or be. And further 
gives power to the [aid Counſellor , or to two 
"Fuitices of the Peace,whereof one to be of the 
Quorum, 70 takegreceive and record ſuch Recog- 
nitance and Bonds. 

There is a Proviſo in this Att, that it ſhall 
20t extend to London. 

And another Proviſo , that the party ſued 
may bave all legal Defences, Appeals and Pro- 
bibitions. 

And it is to be obſerved that this Law ex- 
tends to all forts of T'ythes, mixt and perſonal, 
as well as predial. 

Next he that will have the benefit of this 
Law, mult ſue for the ſingle value, and not for 
the double yalue upon the Statute of 2 E.6. 


Thirdly, 
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- Thirdly, the Plaintiff in the Eccleſiaſtical 
Court may proceed upon this Act for con- 
tempt, contumacy, or miſdemeanour, as well be- 
fore as after Sentence. | ; 

Fourthly, The ſecurity upon this At may 
as well be by Bond as Recognizance. 

Laſtly, obſerve the wary. penning of this 
A& ; they muſt pay their T'ythes and other 
Church Duties, according to the Ecclel1aſtical 
Laws and laudable Cuſtoms and Uſages of the 

lace ; next, if it be demanded before whom 
ſuit upon this Starute ſhall be made , it is an- 
ſwered by the Statute it ſelf, it muſt be before 
ſuch Judge as hath Juriſdiction of the Caule, fo 
thatir creates or enlarges no Juriſdiction. 
The next Ac} of Parliament concerning 


this matter is the Statute of 32 H. 8. by which 32 H.g.ca 7. 


it is enatted, that all and ſingular perſons, &c. 
ſhall fully, truly and effeftually divide, ſet cut, 
nield or pay all and ſingular Tythes and Offer- 
ngs, according fro the. lawful Cuitom and 
Uſages of the Pariſhes and places where, &c. 
and in caſe any perſon, &c. to detain or with- 
bold any of the ſaid Tythes or Offerings, or any 
part or parcel thereof, that then the perſon Lay, 
or,&fc. ſhall or may convent the perſon,or, &c. 


. before the Ordinary , according to the Eccleſi- 


aſtical Laws, &c. and ſo proceed to Sentence 
according to the Proceſs and courſe of the Ec- 
ep Laws. : 

And that if any party appeal againſt the 
Fudges $ xk. , he Mall X 1 aſe the Coſts 
of bis Suit therein before expended, and ſhall 
compel the Appellqnt to pay the ſaid coſts by 
the compulſory Proceſs and Cenſures of the ſaid 
Laws, taking ſecurity of the [aid party, 10 

- whom 
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whom the ſaid Colts wot be paid, to repay the 
ſame, if the Appeal be adjudged againſt him. 

And if any Perſon after ſentence definitive 

given againſt him , ſhall obſtinately and wil- 
fully refuſe to pay their Tythes , or the ſum ad- 
judged, that then two Ffbices of the Peace, 
whereof one ſhall be of the Quorum, ſhall, &+c. 
upon Information, Certificate , or complaint to 
them made by writing by the ſaid Eccleſiaſtical 
Tudge, &c. cauſe the party refuſing to be at- 
tached and commitried to the next Gaol, there 
z0 remain till he, e&#c. have found ſufficient ſure- 
ties to be bound by Recognizance or otherwiſe 
before the ſame Tuſtices to the uſe of the King 
zo perform the [aid definitive Sentence. 

Provided that no perſon,or,C*c. to be ſued or 
otherwiſe compelled, to yield, give or pay any 
manner of Tythes for any y Manor , Lands, 
ec. which by the Laws or Statutes of th 
Realm are diſcharged, or not chargeable with, 
ec. Tythes. 

Provided that this At ſhall not extend, or be 
expounded 10 give any remedy, cauſe of Action, 
or Suit in the Courts Temporal againſt any 
perſon,Cc. which ſhall refuſe or deny to ſet out 
his or their Tythes, or which ſhall detain, with- 
hold or refuſe to pay his Tythes or Offerings, or 
any parcel thereof: but that in all ſuch Caſes 
the perſcn or perſons, being Eccleſiaſtical or 
Lay perſons, having cauſe to demand or have 
the ſaid Tythes or Offerings,or thereby wronged 
or grieved, ſhall take and have their remedj 
for their [aid Tythes and Offerings in every 
ſuch Caſe in the Spiritual Courts , according 10 
the Ordinance in the former part of the ſaid 
Att mentioned,and not ctherwiſe,any thing" 

| I.Il 


Chap.26, O2Law of Tythes; 
1. It appears by the Preamble of this Law, 0b/erv2tions 
that this ACt was particularly deſigned for the #97 *77 #7 
relief -of Impropriators, who before this AR ** 
. were not capacitared to ſue in the Spititual 


Courts for the ſubtraction of T'ythes,and were 
hard put to it to find any other relief. 

2. Where by the former Act the party for 
Contumacy, &c. might be compelled to give 
ſecurity before Sentence , in this caſe of the 
Lay Impropriators the Party cannot be com- 
pelled to give ſecurity till after definitive Sen- 
tence. 

3. Upon this Law there muſt be two Surctics 
at leaſt, upon the former one ſufficed, 

4- The ſecurity in this, as the tormer, may 
be by Bond or Recognizance. 

5. Whoſoever will have the benefit of this 
AQ, muſt ſue particularly upon this Law for 
the ſingle value, and not for the double value 
upon the Statute of 2 E.6. 

6. This Law extends, as the former did, to 
all manner of 'T'ythes and Offerings. 

7. London is excepted out gf this Act, as it 
was in the former. 

8. This Law only extends to cuſtomary 
Tythes, and not for T'ythes due by Canon and 
Eccleſiaſtical Laws. 

. This ACt only extends to ſuch as ſhall 
obſtinately and wilfully refuſe tq pertorm the 
Sentence of the Eccleſiaſtical Judge, and forno 
other contempt or neglect. 

10. Laſtly, this Act reſtrains the Suit to the 
Eccleſiaſtical Court upon this Statute,otherwiſe 
an Action, as ſhould ſeem , might have been 
brought at Common Law upon this Statute for 

not ſetting forth,&c.of their T'ythes. 

X 3 But 


fe, 
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But divers defects appearing in this Law, 
eſpecially ro the Lay-Impropriators , they ob- 
rained a more effeCtual Law for their purpoſe 
in 2 E.6. by which it is enacted, 

St.2 F.*.c.13- That if any perſcn carry away his Corn or 
Hay, or other predial Tythes before the Tythe 
thereof be ſet forth,or willingly withdraw his 
Tythes of the (ame, &c. that then upon due 
proof thereof made before the Spiritual Fudge, 
or any other Fudge to whom heretofore be might 
have made complaint, the party ſo carrying a- 
2w3ay,withdrawing, letting or ſtopping, (ball pay 
double thewvalue of the Tenthor Tythe ſo taken, 
loſt, withdrawn cr carried away, over and be- 
fides the cofts, charges and expence of the Suit 
in the ſame, the [ametobe recovered before the 
Eccleſiaſtical Fudge according to the Eccleſs- 
eſtical Laws. © Ny | 

There is a Piovilo in this AF , that gives 
cccaſion of many Prohibitions to this effett:; 

That no perſon ſhall be ſued,or otherwiſe com- 
piled to jield, giveor pay any manner of Tythes 
for any Manors, Lands, Tenements or Heredi- 
taments,which by the Laws and Statmes of this 
Realm, or by ary priviledge or preſcription are 
yot chargeable with the payment'of ſuch Tythes, 
or that be diſcharged by any Compoſition real. 

Fxtende only to This Paragraph of this Statute as to the 

fredia. Ty:hcs, Joubler value, extends only to predial 'T'ythes, 
as Corn,Hay, Wood,Flax,Hemp,Fruit,&c. but 
for mixt and pcrional T'ythes, there is a provi- 
fion alter 11 this AEt. x 

Selefurit; om Tore 1s alſo ancther Provilo in this Statute 

70 the Coiri. al 25 inthe former, which reſtrams all Suits {* 

Courts, ſubtraficn of Tythes to be (ued m the Eccleſt- 

| aſtical Court, and that it ſhall not be lawful to 


[ue 
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ſue any withbolder of Tjthes, Obventions, &xc. 
in any other Court ; and that if the Eccleſiaſti- 
cal Fudge ſhall give Sentence, no Prohibition or 
Appeal depending, and the party condemned 49 
not obey the Sentence,that then ſuch Tudges may 
excommunicate the party,and if he wilfully 
ftand excommunicated by the ſpace of fort, days 
next after publication thereof im the PariſhChurch 
of the place or Pariſh,wherethe party excommu- 
nicated is dwelling or moſt abiding , then the 
Judge Eccleſiaſtical may certifie the King in 
Chancery,and require Proceſs of Excom.capiend. 

ThisClauſe extends to all manner of Tythes, 
Offerings,&c. bur this gives no double damages 
for them, as the former Cauſe doth tor Predial 
Tythes. 

There is another Clauſe in this Ac, thar 
gives ground likewiſe for many Prohibitions, 
which is to this «fect, 

That the aforeſaid Clauſe ſhall not extend to 
give any Fudge Ecclefiatical Turiſdittion to 
bold plea of any matter,cauſe or thing repugnant 
to,or againſt the effett,intent or meaning of the 
Stat. of Weſtm.2.c.5. the Stat. of Articuii Cleri, 
circumſpecte Agatis, Sylvez cxduzythe Treatiſe 
de Regia Prohibitione St. 1 E. 3.c. 10. or any of 
them,or to hold plea in any matter, wherein the 
Kings Court ought to have Furiſditiicn, any 
thing therein,@c. 

Note, that by theſe three Statutes before 
mentioned the Juriſdiction of 'T'ythes is conhr- 
med and reſtrained to the Eccleſtaſtical Courts. 
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Excommuni- 
CaiO capizndo 


F4 L915 


That by the Stat.of 27 H.8.Proceſs for con- 04e-vations 


temptis given before Sentence. 


upon all the 


By that of 32 H. 8. Proceſs for contempt 1s $#4/«7c6. 


"a after Sentence definitive : but obſerve the 
tterent penning, X 4 And 
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And by this laſt Statute a Writ of IExcom- 
municato capiends is given , it the party con- 
tinuc obſtinate by the ſpace of forty days, after 
an Excommunication publiſhed againſt him: 
ſo that a man would think here were as good 
remedies provided for the recovery of T'ythes 
in the Fccicitaſtical Court as could be ima- 
gined ; but the interruptions that are frequent- 
ly giver ty Prohibitions , as ſhall be ſhewed 
hereottcy in due place, very much fruſtrate the 
effect of the proceedings in thoſe Courts. 

2 Inſt. 450... And nute, that a Modus decimand; is pro- 


Oy ”: perly to be fued for in the Eccleſiaſtical Courts: 
L jon by = 35- but if the Preſcription be denicd,it ſhall be tried 


in a Prohibition. 
And fo having ſaid ſo much concerning the 
Eccleftaſtical Juriſdiction for the determining 
the right of 'T'ythes , and relief againſt fub- 
traction of 'Tyrhcs, I ſhall in the next place 
ſhew, in what Courts, in what Caſes, and in 
what manner they are determinable in the 
Temporal Courts. 
Selden 42.2. Mr.Selden in his Hiſtory of T'ythes reckons 
n w1.7! C9/:5 up five manner of -ways, whereby the right of 
7we 133% T'ythes may be determined in the Temporal 
Courts have, 24 , y "AI , rY n 
and may «- Courts. 1. In Prohibitions, whereby the Spi- 
rermine he ritual Courts are forbidden to hold Plea, where 
R1gut of 13:55. matters happen which are only triable ar the 
Kings Court, or where thoſe Courts procced 
again{t any Statute or the Common Law, &c. 
2. By Writs of Rizht of Advowſon ; wherc- 
unto may be annexed the Writ of Indicavit. 
3. By Serre facizs. 4.By Proceſs Mandatory to 
command the paymcut of T'ythes. 5. By Suits 
ani Actions upon the bef:re-mentioned Statute 
of 27 H.8. 32 H.8. and of 2 E. 6. to which 
FER LEES may 


 »” 2 HEY 


—— 
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may be added the Trials at Common Law by * 
Adtions of Treſpaſs, Afſize,&c. And of theſe in 

order. 

And firſt of Prohibitions , which are fre- 7, v4, caſes 
quently obrained our of the Courts at Weſt - Prohibitions 
minſter, Courts of great Seſſions in Wates, and co be grant- 
the County Palatines,Cc. upon theſe grounds * a. 
following. 

Firſt, upon a Modis Decimandi, where the 16h, + g5., 
Defendant in the Spiritual Court ſuggeſts, that 42. 247: 
he and all thoſe whoſe Eſtate he hath in the 2 Inſt.6.ro'. 
Lands,&c. in which,&c. have time out of mind = EIU. 459. 


paid ſo much yearly in mony, or given ſome —— 


» 775 0.2.4 4+ 
other recompence in ſatisfaction of all the pyer 7 4.p.49. 
Tythes ariſing upon the Lands, or of all the Modus deci- 
Tythe Hay or Corn, &c. this manner of mandi. 
Tithing being by Preſcription , which is only 
and properly triable at Common Law, if 
pleaded in the Spiritual Court or not pleaded, 
or allowed or not allowed as a good Plea, 
there isa ground of a Prohibition ; and what 
Preſcriptions and Modus decimandi are in this 
caſe approved of by the Common Law,l muſt 
refer the Reader to the proper Chapter before. Cap. 6.antea. 
2.]t the Bounds of a Pariſh come in diſpute, _—_ A or 
whether the place where the Tythes arile be in - 335 Oo 
this or that Pariſh, this is a matter triable by roll 2.292. 
Jury, and therefore upon a ſuggeſtion of this 1.1,&c. 
matter a Prohibition will be granted. 5 f.10. 
3. If Lands be pretended to be diſcharged RR 6p) 
of T'ythes by the Statute of 31 H. 8. or any ;4,9:4 of 
other Statute, a Prohibition lies, becauſe it pro- 7yches. 
ly belongs to the Judges of the Common Co-Enc. 450-C. 
Law to expound all Statutes, &c. fo it the fug- 45 ee ; 
2-08 be grounded upon the Stat. of 2 E. 6. ,,". Jae.C.B.. 
jor barren grounds, &c. Rol.2.307.v.13: 


4.It 
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Suits for things 4. If one ſues in the Spiritual Courts for the 

not Tichable. Tythes of things not Tithable by the Com- 
mon Law, for which ſee cap. 12. before, or for 
the 'T'ythes of great Woods above twent 
years growth , it is a ground for a Prohiby- 
tion. 

Littl.Rep.13. No Tythes ſhall be paid of Hades and Balks 
inthe common Fields, but ſhall be priviledged 
by the Corn. 

Roll 2.286.£4. F- If 4 Suit be brought in the Spiritual 

For matters de- Court for the taking and carrying away of 

terminable at 'T'ythes, after the T'ythes are ſet forth and di- 

EVE --W- vided from the nine parts by the Pariſhioner, 

EE thc unleſs the Suit be between two Ecclcliaſtical 

eeſons in their proper rights,a Prohibition lies, 

DEEPER becads 'tis ——_ Shblone Common Law. 

Roll. 2.302.q. 6G. If the Spiritual Court will not admit a 

19.23,24.v-16. T.epal defence, as a Releaſe, an Accord with 

For OE ſatisfaction, an Award, 8c. or if the Spiritual 

pgs Af 4 Judge refuſe to admit the Defendant to traverſe 

Carts the Plaintiffs Title, rhat he is not Parſon , Vi- 
car, &c. a Prohibition will be granted ; but if 
the Defendant in the Spiritual Court alledge 
ſuch matter againſt the Plaintiff there , which 
is properly triable in that Court, as Simony,&c. 
in ſuch caſe no Prohibition will be granted. 

Cro.El. 666. 7. If the Spiritual Court ſhall diſallow the 

Roll 2.309.4- proof of the ſetting forth of the Tythes by 

6,3,9- 391: one witneſs, Prohibitions have been granted. 


4 FM 5 A 
Ah ne o:, Contra Co.1 2.65*.' Ideo quere. 


Hetley 87. There are many more caſes, wherein Prohi- 

Diſalow proof bitions have been granted , but theſe are the 

by one witneſs. rqoft frequent,and may ſerve for a taſte. And 
indeed Prohibitions are granted in all caſes, 
where they exceed their Juriſdiction, 


by 


— = —= br »» 


—— 
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By the Statute of 2 E. 6. it is enatted, that * E-6.c.13, 
yo Prohibition ſhall be granted in matters of 11 —_— _ 
Tythes is any of the Kings Courts , unleſs the 19,9 A 
party that requires the ſame bring and deliver 
to ſome of rhe Court, where he props ſuch Pro- 
lubition, a true Copy of the Libel ſubſcribed by 
the band of the party,and the Suggeſt ionunder- 
written, and that if he do nct prove that Sug- 
geſtion by rwo honeſt ſubſtantial witneſſes in the 
ſame Court within ſix Months after the Prohi- 
bition granted and awarded, then the party de- Muſ? prove the 
lajed jhall have a Conſultation withcut delay, _— 
and double coſt sto be aſſeſſed by the Court where \ynhs. 
the Conſultation is ſo granted, to be recovered in 
an Action of Debt,&c. wherein no Eſſoin, &c. 
ſhall be allowed. 

This Clauſe of this Staute ſeems to give the g4(;,yarions 
Parſon, Vicar, &c. a double remedy where the upon rhuClauſe. 
Suggeſtion is not proved within {1x Months, Hoskins verl. 
that is a Conſultation , and ſecondly, double Sr94%e- 
Coſts. But in both theſe they are in ſome mea- mY roy _ 
ſure fruſtrated in their nova for as tO Cockeram 


the firſt, after ſuch Conſultation a new Prohi- verſ.Davyes. 


| bition may be obtained ; and beſides, there are Hil. 22 Jac. 


ſeveral caſes wherein the party cannor,or needs *9PÞ- | 59- 

not his Suggeſtion, notwithſtanding this 22.23": 
proveru 8g I 5 Cro.Car.zov. 

Statute, as where the Suggeſtion is in the nega- , 1.662. 

ye, which regularly cannot be proved : 

Kcondly, it the Suggeſtion be grounded upon 

any matter of Law , as in caſe the Suit be for 

tings not Tithable, great Wood, things fere , ;,o 55. 

nature,0c. this appearing inthe Libel, a Pro- 

hibition lies, and there needs no proof of the 


yuggeſtion, 
w If 


216 
Cobbe verſ. 


Noy 2L. 
Noy 30,4 4- 


Littl.Rep.1$s. 


Noy $1» 


In what caſe 
Prohibitions 


in theniſelvcs. 


Hunt. 5 Jae,B.R. 
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If a ſuggeſtion contain two matters, and the 
one ought to be proved within 6 Months, and 
the other here, though the party fail in pro. 
ving that part that ought within this Law to 
have been proved, yet no Conſultation ſhall in 
this caſe be granted. 

A leight proof will ſerve in this caſe, as to 
ſay they have known it ſo, or that common 
fame is ſo. 

And if the Suggeſtion be proved before a 
Judge within the fſ1x months, though not re 
corded till after, it ſuffices. 

If a Man make an inſuthcient proof of his 
Suggeſtion in a Prohibition, it may be ſupplied 
at any time during the {1x Months within the 
Statute. 

To the ſecond here is double coſts to be 
awarded for want of proving the Suggeſtion, 
and no Execution given, but an Action of debt 
to recover it ; which 1s but a bad remedy in 
this caſe, when the party ſhall only recover the 
coſts, and have no coſts allowed him in the 
ſecond Suit. 

If a man have a Prohibition , and do not 
prove the Suggeſtion within the f1x months, 
and the Defendant takes ifſue upon it which is 
found againſt him, in this caſe the Defendant 
ſhall have no coſts. 

So upon the whole matter here's a plauſible 
cauſe in an Act of Parliament, and little bene- 
ft by it. 

It is to be obſerved that ſome Prohibitions 
are jn themſelves peremptory, as where there is 


ere Peremptory a Suit in the Spiritual Court for things not 


Tithable, and appearing fo in the Libel , n 
which caſes a Conſultation ſhall never be 
| granted: 


Chap. 26. O:Law of Tythes. 
granted: and fo it is, if the Suit be for carry- 


1ng away T'ythesafter they are ſet forth, unleſs 
it be between Clergy-men in their own rights: 
and fo it is where the matter is determinable at 
Common Law, and the fame appearing in the 


Libel. 
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But where a Modus decimandi, a cuſtom of Where ex poſt 


not Tithing, a priviledge within the Statute of f2<!9- 


31 H.8. for Abbey-lands, and in ſuch other 
caſes, where the Suggeſtion is grounded upon 
matrerof fa&, which is doubtful to the Court, 
thoſe Prohibitions are not peremptory till the 
matter of fact be tried and found true by Ver- 
dict. 


And note, that the Reverſioner may have a More 919: 


Prohibition upon a Suit againſt his Tenant. 
But 1t is a queſtion whether two that are 

ſued ſeverally in the Spiritual Court may be 

upon the ſame Modus joyned in a Prohibition. 


The manner of proceeding in the obtaining, Hetley 1 47. 


proſecuting and defending of Prohibitions is in 
this manner : 


The party that is ſued in the Spiritual zz to proſe- 


Court, and delires a Prohibition , moves tie cr: 


te and defend 


Court, and for the moſt part makes his Sug- £79-:91tz0ns. 


geſtion ore tenzs at Bar: it the Suggeſtion be 
ſuch upon which 2 Prohibition cannot be de- 
nied, the Court uſually gives rule, that the 
party ſhall at a cerrzin day come to ſhew cauſe 
why a Prohibition ſhould nor be granted, and 
that in the interim proceedings in the Spiritual 
Court ſhould be ſtayed: upon ferving this 
Rule in due time, and oath made of it, if the 
Plaintiff in the Spiritual Court donot appear 
at the day, and ſhew good-cauſe to the con- 
trary, the Prohibition 1s awarded, and the rule 
made 
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Littl. Rep.367. 
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made peremptory; but if the Court be doubt- 
ful, whether the matter be ſufhcient to ground 
a Prohibition or no, then, or at the Prayer of 
the Defendant the Court will order the Plaintiff 
to draw up his Suggeſtion into form, and then 
the Court will confider of the matter, or the 
Defendant may demur to it, and the matter 
argued by learned Counſel , and then the 
Court as they ſee cauſe, will either award the 
Prohibition, or diſcharge the Rule. But if the 
matter ſuggeſted be a good ground for a Pro- 
hibition, bur is in it ſelf falſe or doubtful, the 
Defendant in the Prohibition may demand a 
Declaration of the Plaintifts Attorney, which is 
grounded upon a ſuppoſed Attachment for not 
obeying the Prohibition ; to which the De- 
fendant may plead as Counſel ſhall adviſe 
him, and Traverſe, and put in iſſue the matter 
of the ſaid Suggeſtion, or ſuch other matter as 
Counſel ſhall adviſe, which is to be tried by a 
Jury of the Country; if it paſs with the Plain- 
tiff , then is the Prohibition become perempto- 


ry; but if the Verdict paſs for the Defendant - 


regularly a Conſultation is awarded, that is, a 
Writ direfted to the Judge of the Spiritual 
Court ; authorizing him to proceed notwith- 
ſtanding the Prohibition. 

If a man be ſued in the Spiritual Court for 
the T'ythes of Wood , Herbage, &c. and a 
Prohibition granted becauſe the Wood was 
burnt in the houſe , or the Cattel bred for the 
Plow or Payl, the Defendant may plead that 


the Wood or Cattel were ſold, and trayerſe the 


Suggeltion. 
Now 


—_ 
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Now by a Statute made in the 50 E. 4. it is St-50 E.3.c.4. 
enacted, That where a Conſultation is once 77** © Probi- 
dul ted upon a Prohibition made to the bad aft. - 
Judge of Holy Church , that the fame Judge ſultation. wn” 
may proceed inthe Cauſe by virtue of the ſame 
Conſultation, notwithſtanding any other Pro- 
hibition thereupon to be delivered ; provided 
always that the matter in the Libel of the faid 
Cauſe be not ingroſſed, inlarged, or otherwiſe 
changed. | 

But this Statute has been ſeveral times held Jones 23 r. 
to extend to ſuch Cauſes only where Conſulta- E2-Car.208. 
tions are judicialy granted upon examination FOpa.159.Ke 
of the Cauſe,and not where they paſs of courſe, 
as for want of proof of a Suggeſtion, or upon More 91 7+. 
Nonſuit for want of proſecution, or where the 
firſt was granted for want of a Copy of the 
Libel,or ſuch like. 

Sometimes the Court grants a Conſultation Co.5.68.a-.- 
ſub modo, as where the matter of the Libel is Co-12-Rep.44. 
in the disjunCtive, and as to one part the Court cos ergy 
has Juriſdiction, and to the other not, there the A —— 
Court may grant a Conſultation as to that part 
that the Spiritual Court has Juriſdiction of, and 
let the Prohibition ſtand as to the other. 

Or a Conſultation may be granted, fo that —_—_ 
the p__ Court allow ſuch plea, of ſuch q5., "L166 

TOOL. Poph.s 8. 
. Note that the fix Months for the proof of ns 
the Suggeſtion is according to the Kalendar, How the fix 


and not twenty eight days to the Month. Months to prove 
| - a Suggeſtion 15 


And norte in the caſes before pur the Prohi- ,, ;; pts 
bition ſhall be general, and the Conſultation co.s. 68.4, 
ſpecial, quoad,&c. 


And 


Where no Con- 
ſultation ſhall 
be granted up- 
on a Verditt for 
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And it is taken for a Rule in Sir Henry Hy 
barts Reports, that if a Prohibition be faulty, 
yet the Defendant ſhall never have a Conſul 


the Defendant. fation, if it appear to -the Court that the Suit 


Auſten verl. 
Pigot.Cro.El, 


Prohuivition af- 
fer Sentence. 


Cro.El.59s. 


After Conſul- 


in the Ecclefiaſtical Court was not well 
grounded. 

And therefore where one ſued for the 'Tythe 
Corn of ſixty Acres of Land; and the Defen- 
dant ſuggeſted ir was barren Ground, and paid 
no T'ythe, and pray'd and had a Prohibition, 
and the Jury found that thirty Acres of it were 
ſo, and char the other thirty were barren, but 
: had paid T'ythe, Wool, and Lamb, and a Con 
ſultation denied becauſe it appeared the Plaintiff 
had no cauſe to ſue for T'ythe Corn. 

So if one lay a Modus for the whole Town 

and prove it for himſelf only, no Conſultation 
ſhall be granted. 
So ina Prohibitionit was ſuggeſted, that the 
Parſon had twentyAcres of Land,and ten Acres 
of Wood in diſcharge of all T'ythes, and the 
proof was that he had twenty Acres of Land 
only, and a Conſultation denied, becauſe it ap- 
peared he had no cauſe of fuir. 

Regularly a Prohibition ought not to be 
granted after Sentence, unleſs it appear the Sen- 
tence were obtained in the vacation, or by fur- 
prize, ſo that the party had not timeto pray t 
ſooner, or upon matter ariſing after the Sen- 
tence, and the granting or not granting relb 
much in the diſcretion oft the Courr: 

And fo ſometimes upon new matter ariſing 
after a Conſultation a Prohibition may be 
granted, notwithſtanding the aforeſaid Statute 
of 50 E.3.as where the Spiritual Court after 


Conſultation proceeds to try matter determina 
onlſ 


"Chap.26- OD! Law of Tythes; 
only at Law ; or if after a Canſultation the Hob. 286: 


Spiritual, Court will make an unjuſt Decree as 


to award treble damages : and fo in all caſes if Hoghes 245. 
the Spiritual Judge will procced illegally; and yo” 1 Jac.C.B. 


againſt the Common Law , after Conſultation 5; 
a new Prohibition may thereupon be obtained, 


but not upon any matter alledged in the Li- 
bel. 


_ Prohibitions of themſelves are excellent The wertue id 
things , where they are uſed upon juſt, legal, vi of Prohi- 
and true groufids ; and have often avoided the ©" 


Uſurpations of the Popes and Spiritual Courts: 
but by che: Cortuption of theſe latter times 
they are grown very grievous to the Clergy, 
th gt? granted upon feigned and ow 
Suggeſtions, which it is impoſſible the Judges 
ſhould foreſee without the Spirit of Prophecy. 
And I think I may preſume to fay,that where 
one was granted before Queen Elizaberhs 
time, there have been a hundred granted in 


this laſt Age; and thiey are a very great delay 


and chargeto the Clergy ; and it were well, in 
my poor Judgment, it the Reverend Judges 
would think of ſome way to reſtrain them , or 
to make them pay well for their delay by 
making the Plaintiff enter into Recognizance 
to pay ſuch cults, as the Court out of which 
they iflue, ſhould award ; in caſe they ſhould 
not proye their Suggeſtion in convenient times 
or ſonie ſuch other courſe as they in their greac 
wiſdom ſhall think juſt and meet. 

And fo having done with the firſt manner 
of. determining the right of T'ythes at the 
Common Law, 1 ſhall proceed to the ſecond , 
which is by Writ of- Right of Advowſon; to 
which likewiſe belorigs the Writ of Igicawity 
TO Y whick 


J22 


Indicavit at 


which in it ſelf is no other but a meer Prohi- 
bition to the Eccleſiaſtical Judge , and firſt of 
the Indicavit. 

There have been ſome opinions that the 


Conmon Law. Writ of Indicavi -is grounded upon the Sta- 


22 11.6.20.4, 
per Mole. 

4 E.3.27.b. 
per Markham. 
2 Inſt.364. 


Lay for any 


Tythes. 


Bracton I. 5. 
C.4.402.Þ'.* 
For a ſixth 


part, 


tute of Circumſpette Agatis and ArticuliCleri, 


cap.2. But it is very clear this Writ lay at 
Common Law; and it appears in our Books 
that it was the opinion of ſome learned Judges 
that ir lay inall caſes wherethe right of Patro- 
nage might come in diſpute,and of this opinion 
Sir Edward Coke ſeems to be. 

And Bra#ton a Learned Judge who wrote in 
the time of FH. 3. hath the very Writ in his 
Book , which was long before the' Statutes 


aboye-mentioned ; and he faith that this Writ 


lies, fi contentio fuerit inter Reffores de aliqui- 

us decimis ; que e#timari poſſunt ' uſque ad 

quartam, quintam wet! ſextam partem adu6- 

cationis. Et ultra quam partem non extenditur 
probibitio, prout /ibi videtur. 

But whatſoever the Common Law was, it 

is now ſetled by the Statute of Circumſpete 


Articuli Cleri Apatis, and Articuli Cleri, cap. 2. That unleſs 


Ce 2, 


2 Inſt.4z91.*. 


Where the Indi- one: Parſon demarids' T'ythes agai 
Cavit /zes, | 


at leaſt the 'T'ythes in demand be of the fourth 
part of ' the value of the Church , this Writ 
lieth not : TheSratute of Articuli Cleri,cap.2. 
1s, /# ſit contentio de jure decimarum originem 
habens de jure Patronatus, & earundem deci- 
marum quantitas aſcendat ad quartam partem 
bonorum Ecoleſiz , locum habeat  Repia probi- 
bitio, that is to fay a Writ of Indicavit. - - 
And this Writ lies' as | hath been ſaid where 
another 
Parſon to the fourth part of the value of the 


Church or more , which comes into their 
, Churches 
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Churches by ſeveral Patrons, for if the In- 
cumbents come in both by one Patron the 
right of . the Advowſon. cannot come in 
queſtion, and by conſequence this Writ lies 
not. 

Suppoſe there be a Parſon with a Vicarage 
endowed, whereof the Parſon is Patron ; ard 
a Suit be for T'ythes belonging to the Parſon, 
fo the value of a fourth part of the Parſonage 
but not to the fourth part of the Parſonage 
and Vicarage: It ſhould ſeem in this caſe 
though the Vicarage were derived out of the 
Parſonage, and may again be re-united to that, 
nevertheleſs by reaſon of the ſeveral Patrons 
an Indicavit will lye in this Caſe: 

And it is to be obſerved that this Writ F-N.B.45.b.c. 
doth not lie before Libel, nor after definitive 12 E-4-1 3» 
\ Sentence, for the party that prays this Writ ited. ; 
muſt ſhew a Copy of the Libel in the Court of 
Chancery before he can have it. 

And though the Law be reſtrained at this 2 Inft.364. 
day to a fourth part of the value of the 7% form of +: 
Church , where before it was at large. Yet rams 
the form of the Writ remains, and if the ,,,,, 
thing in demand be under the fourth part of 
the value , 'it muſt be ſhewed in pleading by 
the other fide. 

And this Writ lies as well for Offerings, as F:N.B.4.5.b." 
for Tythes: when ſuchWrit is ſued and ſerved, £** 7 0fer- 
and the proceeding in the Spiritual Court ſtopt, "5" 
then the Plaintiff there is to ſue his Writ of 
Right of Advowſon of ſuch a portion of 
Tythes as the caſe requires , and this is given -. 
by the Statute of Weſtm. 2. cap. 5. in theſe Weltm.z. c.5. 
words, Et cum per breve de Indicavit impedi- 
tur Rettor alicujus Eccleſia ad petendas decimas 

| 2 in 


s 


324 The Parſons Counfelloz: Part 11,” 


in vicina exam habeat patronus Refori fic 
impedito breve ad petendam advocationem de- 
cimarum petitarum : but this muſt be intend- 
ed where the Patron has the Fee-{tmple of the 
By whom. Advowlſon. And the Indicavit is to be bro 
F.N.B.45.b. in the name of the Patron and his Clerk a- 
But where te cainſt the other Incumbent, that ſues in the 
Jane Perſe,  Fecleſiaſtical Court and his Patron ; but the 
1:cumbent, Writ of Right of Advowſon is to be ſued by 
ſu ſolem. the one Patron againſt the other, and the Pa- 
12 E.4-13.d. tron demandant ſhall alledge Explees taken by 
his Incumbent of great and ſmall T'ythes. 
F.N.B.30-b, But if the Patron againſt whom the Indi- 
The relef of it is ſued, be but Tenant in Tail, Tenant 


Tenant in Tail, k a. 6M 
Purveyances, for life or years, then he cannot maintain a 
&c. Writ of Right, but muſt demand and appear 
2 Inſt.364*" toa Declaration upon an Attachment,and plead 
his Title, which muſt be proceeded in, as in 
other Prohibitions ; and when the Title 
of the Patronage is determined at Com- 
The Proceedins mon Law, then the cauſe muſt be remitted to 
remitted. the Ecclehaſtical Court, where Sentence muſt 
be given according as the Law has determined 
the Right , and this appears by the Form of 
Regilt. 36a.', the Indicavit,which is ſpecial, Vobis pracipimss 
3 3.b'.* ne placitum illud teneatis,donec diſcuſſum fnerit 
#n Curia noftra ad quem illorum pertineat ejuj- 
dem Eccleſiz advocatio. 
And there 1s a notein the Regiſter, that this 
Writ lies of a Vicarage, Prebend, O& aliis fimr- 
libus as well as of a Reftory: and the Form 
of the Writ is thus : Precipe A. quod reddat B. 
F.N.B.30.C. advecationem decimarum quarte partis wel 
medietatis Eccleſiz,@fc. | 
But theſe Writs as well as other real Actions, 
are grown obfolete and ſeldom put in practice, 
an 
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and therefore thus much ſhall ſuffice of the 


nature and proceeding in them. 
The third manner of proceeding for the de- Scire facias. 
termining the Right of Tythes at Common *® E-3 <.7- 


Law was by Scire facias, which was grounded 


either upon Letters Patents, Fines, or other Ju- 

dicial Records, of which Mr. Selden inſtances 

ſeveral Precedents; but this manner of Trial Seldens Hiſt. 
being taken away by the Statute of 18 E. 3. decim. 4.3 9, XC. 


: Inſt.2.640. 
£.7. I ſhall ſay no more of it. yo _ 
The fourth fort of determining the Right of 147:rs Manda. 


Tythes at Common 'Law, mentioned by Mr. tory. 

Selden, is Writs Mandatory, commanding the 

payment thereof , whereof he gives ſome few 
Inſtances,but theſe having never been frequent, 

and for long time diſcontinued and grown out 

of uſe, will not trouble the Reader with them, 

but refer the curious Reader to Mr. Seldens Selden 444.&c. 
Hiſtory of T'ythes, and proceed to the fifth 


- manner of determining the right of 'T'ythes at 


the Common Law,which is grounded upon the 
late Statutes. 
For the Statute of 27 H. 8. there hath been 
ſufficient faid already ; for that of 92 H. 8. 
that concerns the "Temporal Juriſdiction , 1 
ſhall leave itrill the laſt , and proceed to ſhew 
What Authority is given to the Temporal 
Courts by the Statute of 2 E. 6. ca. 13. being 
the firſt Law that ever gave the Temporal 
Courts Juriſdiction for the Parſon againſt the 
Pariſhioners for ſubtra&tion of 'Tyrthes, in 
which there is a Clauſe to this effect. 2E.6...13- 
And it is enacted by that Statute after it has 
confirmed the former Statutes of 27 H.8.c.2.0. 
and 32 H.8. c.7. That every of the Kings Sub- 
Jes ſhould from thenceforth truly and juſtly 
7 without 


Tre ble val 8. 
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2 Init.650:. 
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without fraud or guile ſet out, yield «nd pay all 
manner of their predial Tythes in their proper 
kinds, as they ariſe and happen in ſuch man- 
ner and form as hath been of Right yielded 
and paid within forty years next before, Oc. 
or of Right or Cuſtom ought to have been on 
and that no perſon thenceforth ſhould take or 
carry away ſuch or like Tythes, which had been 
yielded or paid within the ſaid forty years, or 
of right ought to have been paig in the place or 
places Tithable of the ſame , before he hath 
juſtly divided or ſet forth for the Tythes there- 
of,, the tenth part of the ſame , or otherwiſe 
agreed for the ſame Tythes with the Parſon, 
> under the pain of ' the forfeiture of the 
treble value of the Tythes ſo taken and carried 
away. 

This Clauſe being compared with the for- 
mer Clauſe, almoſt penned in the ſame words 
for the double value, would make a man at a 
ſtand what the meaning of the Parliament was, 
and it was forty years(when almoſt all that were 
at the making of this At were dead) before it 
was'found out, that an Action of Debt lay 
upon this Clauſe at Common Law for the 
treble damages: To wit, Paſch.29 El:z. Inthe 
Exchequer in an Information by the Queens 
Attorney againſt one Wood for the treble va- 
lue, as foricited to the Queen. In which Caſe 
it was reſolved, that an Action of Debt lay at 
the Common Law for the treble damage , for 


- not ſetting forth of 'T'ythes ; for whereſoever 


an Actof Parliament gives a forfeiture azainſt 
him, that doth difpoſleſs, &c, the Owner of |: 
property, as here he doth of his 'T'ythes, there 
the torteirure is given to «the Party ates” * 


Chap.26. O12 Lawof Tythes, 
diſpoſſefled. Since which reſolution Actions of 
Debt have been frequently brought in all the 
Courts of Weſtminſter , by Parſons, Vicars, 
Proprietors , Owners and Farmers of T'ythes, 
as well Lay as Spiritual upon this Statute, but 
being ſo long before it was found out, that an 
Action lay at Common Law upon this Statute, 
the Plaintiffs in the recital of the Statute al- 
ledged it ro be made the fourth of . February, 
2 E, 6. whereas in truth the Parliament begun 
the 1 of E.6.and was held by Prorogation the 
fourth of February, 2 E.5. And this being diſ- 
covered by an Action between Oliver and 
Colier, P. 6 Fac. B. R. brought upon this Sta- 
tute, wherein the Statute was miſregited as 
aforeſaid, and exception taken to it in arrelt of 


Judgment, the Court upon good adviſement : Brownl."t 00: 
over-ruled the exception by reaſon of the mul- Yelverr.126. 
titude of Preſidents, and affirmed the Rule, Pycr 171. p.6. 


that multitudo errantium parit errori Patroci- 
mum. 

Now conſidering that this is become a very 
frequent Action in uſe, I conceive it will not 
beimproper to the preſent occaſien to commu- 
nicate to the Reader what I have obſerved and 
learned in this kind of Actions, not only con- 
cerning the Forms of Declarations, Pleadings, 
Verdidts and Judgments , but likewiſe what 
evidence is neceſſary upon the general Iflues of 
non culpa. and nil debet , for the Plaintiff and 
Defendant: And in the firſt Caſe conſider in 
what Caſes, and by whom, and againſt whom 


this Action may be brought. *Hutton 121.” 


* If two be Joynt-Tenants, and they enter 


1220 
Ry whom, and 


and occupy joyntly, the Aftion mult be brought , a wh 


againſt them joyntly , but if one only enter 7x;on; lye in 
* 4 and ts Statute. 
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Syderf. 88.181, 


Noy - 


Noy 1 36 : 

1 Brown 86, 
Yelv.63. 
Cro.Jac.88. 
More 912". 


The Form of the 
Declaration. 
Nellet verl. 
Henworth P. 
1657.B.R. 


Cro.Car.324. 


pore 911. 


gnd occupy , the Action muft be broughr a, 

ainſt him, that only occupies alone. 

Notes, that the ACtionlies by Executors, but 
not againſt Executors. 
But if there be: two Tenants in Common, 
and one of them ſets out his T'ythe , and the 
other carries it all away, therethe Action ſhall 
be brought againſt him, that carries it all away 
alone. age 

If the Parſon have two parts of the T'ythe 
and the Vicar a third part, and one man Farms 
all, he may ſue for all in one Action. 
. If the Husband and Wife in the right of 
the Wife be intitled to T'ythes, they ſhall joyn 
in this Action,becauſe the damage is to ſurvive: 
but a Parſon and a Vicar cannot joyn , but if 
they joyn in a Leaſe to a third perſon, their 
Farmer may ſue for all in one Action ; but in 
the firſt Cafe, I ſee no reafon bur that the Huſ- 
band may bring the Action alone , and fo ] 
have known it ofcen done. J 

In an Action brought upon this Statute, th 
Severance was allcdged _ the ſowing, and 
exception taken or Verdict ; but the Ex- 
ception was Cifallowed, becauſe the ſhewing of 
the fowing was ſuperfluous , and fo aided by 
the Verdict. | mes 
The taking was alledged after the Plaintiffs 
term was ended, and yet held good. | 

AM. 40 and 41 Eliz. A Judgment was ar 
reſted, becauſe the Suit was brought ad reſpon- 
dendum 1am Domino Regi quam parti ; but 
this Cafe I very muchdoubt, for being againſt 
a Statute Law it is a contempt fingable, though 
the Plaintiff have the forfeiture, as upon the 
gtatute of Heu and Cry, &c. and I rake As: 
ws 7 » | , 8 - @ 
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Caſe inter Luvered and Owen, M. 4. Fac.C.B. Hetley 121, 
for the better Law, where it was held good. 

| Upon an Action brought by two upon this cyo.x1.1 ;0, 
Statute, who made their Title by a Leaſe from 

a Patentee of the King , and exception was 
taken, becauſe they did not ſhew the Patent, 

but diſallowed. 1. Becauſe the Letters Patents 

did not belong to the Plaintiffs. 2. Becauſe the 

Plaintifls did not demand the T'ythes them- 

ſelves , but damages for a tort ; another Ex- 
_ception was taken to the Declaration , becauſe 

the Plaintiff alledged the Defendant did not a- 

gree with them , and did not fay, or either of 

them, but held good by Intendment. 

And it hath been adjudged, that in this Acti- 2Bullt.65.228. 
on , the Plaintiff needs not to ſhew his Title **3: 
eſpecially , but ir is enough for him to alledge \; _ ty 
that he is Proprietor , Farmer or Rector, ge- Yes 63: 
nerally without ſhewing how. Cro. Jac.68. 

And it hath been held good, though the 351- 
Plaintiff in his Declaration do not expreſs the 2 Brow. JO,7 1. 
quantities or loads of the Corn or Hay carried 
away. 

And fo it is, though yoy do not expreſs in 2 Inſt. 650', 
-your Declaration, the kinds of the Grain car- 
ried away. BY 9 

Where a Man alledged, that he was Farmer Coke verſus 
of all the T'ythe-Corn ariſing, &c. upon fixty Smith;H.7Car. 
Acres of Land in D. and did not alledge which *:*** _ 
they were in certain, and yet allowed for RY cart 
good, 2. The Plaintiff alledged the Defen- 
dants Occupiers , but did not ſay, whether 
joyntly or in common, and yet held good. 

3- The Plaintiff had alledged no time of the 

carrying away, but having alledged the time of 

the leverance, and the carrying away, coming 
| | in 
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in with a Conjunction Copulative it was held 
well enough. 

C:o.Jac.324, In an Action brought upon this Statute, the 

z Bulſtr. 114- Plaintiff averred in his Declaration , that he 

was ſubditus difti Domini Regs \, having re. 
cited the Statute, and it was held naught, be- 
cauſe it muſt neceſſarily be intended E. 6. and 
not of the preſent King. | 

Pleas in this In an Action upon this Statute the Defen- 

Attion. dant pleaded a-Recovery in the Eccleſiaſtical 

eva -ragy Court ; but it was held no good Plea at Com- 

Hill.9 Jac.B > mon Law, but I conceive it would be a good 
- * evidence upon m1 deber pleaded, otherwiſe the 

Pariſhioner were in an ill Condition. 

Wortley verf. * In this Aftion non culpa. and nil debet hay 

mp been both held good iflues, but -it is'no good 

hy MSc. Plea to plead , that the Plaintiff fowed the 

Croþl. 766, Corn, and fold \it to the. Defendant , becauſe 

Cre.Jac.z61., this matter will not excuſe the payment of 

More 914. 'T'yrhes. | 

Now having brought the Cauſe to iſſue up- 
on nil debet or non culpa. we will ſhew in the 
next place what will be good and material ev 
dence, as well for the Plaintiff as Defendant. 

What Evidence Firſt, If the Plaintiff bea Parſon, Vicar, & 

as neceſſary im other Eccleſtaſtick , and have not been ſonie 

£915 Ain, & conſiderable time in poſſeſſion of his Living, in 
parre Qt Which I have not obſerved any conſtant rule 
amongſt the Judges in their practice, but ten 
years quiet poflciſion for the moſt part is al 
lowed by the Judges for an evidence of the 

Plaintiffs Title, unleſs ſome material objection 

be made againſt it te draw it into queſtion; 

but if the Plaintiff have been bur br ſome 
ſhort time in poſſeſſion, or the poſſeſſion litigr 
ous, then the Judges uſually put the Plaintiff 

- X 9 
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toprove his Inſtitution and Induction, and now 
he muſt prove that he was in Epiſcopal Orders 
at the time of his Inſtirution, otherwiſe his In- 
ſtirution is void ; by the late Act of Unifor- 
-mity he muſt produce a Certificate under 
the Hand and Seal of the Biſhop, &c. thar 
inſtituted him, that he ſubſcribed the Declara- 
tion mentjoned in the Act of Uniformity , and 
muſt prove he ſubſcribed the ſame in the pre- 
ſence of the Biſhop,or, &c. and he muſt prove 
that within two Months after he was inducted, 
n ſome Sunday or Lords-day during Di- 
vine Service, he read the thitty nine Articles 
of Religion in the Pariſh Church into which 
he was inducted, and that he did declare his 
unfeigned aſſent and conſent to all things 
therein contained, and he muſt likewiſe prove 
that within two Months after actual poſſeſſion 
of his Living he read Morning and Evening 
Prayer in his Church upon ſome Lords-day, 
and openly and publickly before the Congre- 
gation declared his aflent and conſent to the 
uſe of all things therein , contained and pre- 
ſcribed in theſe words, 1 A. B. do here declare 
unfeigned aſſent and conſent , to all aud 
wy fe cody, ap and preſcribed in and by 
the Book Intituled the Book of Common Prayer 
and Adminiſtration of the Sacraments , and 
other Rites and Ceremonies of the Church, 
Gecording to the uſe of the Church of Eng- 
nd, together with the Pſalter or Pſalms of 
David, pointed as they are to.be ſung or ſaid m 
Churches, and the form aud manner of ma- 
king, or Ordaining and Conſecrating Biſhops, 
Prieſts and Deacons, © 


The 
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Ex parte de- 
fendentis. 
Brown-1.3 4. 


2 Inſt.649-.* 
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The Parſon, Vicar, &c. having thus made 
himſelf a Title , muſt proceed to prove the 
taking and carrying away the Corn, Hay, &c, 
and the value ; and it need be that the 
Land lies within the Pariſh , 8c. but this 
the Judges put them to prove firſt of all com- 
monly. 

But if the Plaintiff be a Farmer or Patentee 
under the Crown he muſt prove his Title, but 
if. he have been any conſiderable time in 
ſeſſion, and the 'Title not controverted , the 
Judges ſeldom put the Plaintiff to ſhew any 
more Title but his bare poſlefſion arid enjoy- 
ment,and that others pay him.T'ythes. 

And fo having ſhewed what is neceſlary the 
Plaintiff ſhould be prepared to prove, I will 
proceed to ſhew what defence the Defendant 
may make. 

The Defendant upon the general iflue of 
Not guilty, &c. may prove that he duly 


forth his Tythes, but if he afterwards carried 


them away it will not ſerve his turn; o if he 
ſell his Corn privately to another, and after he 
has ſold it privately, 'cuts and carries it away ; 
the Action lies againſt the firſt Owner ; the 
fame Law is, where the Owner of the Land 
privately ſells his Corn to another who pri- 
vately cuts and carries it away. 

If there be two Farmers ſue and the Defen- 
dant pleads nil deber, and upon the trial prove 
an agreement with one of them, this ſhall 
bind his Companion. 

And the Defendant may prove that another 
has a better Title to whom he has paid hs 
Tythes, or compounded with him for them. 


Oc 
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+ "Or that he may prove that the Parſon came 


in by Simony, or any other matter that makes 
eſentation,Inſtitution;or Induction void,or 


- any other defect in not reading the Articles,&c. 


' Or he may prove that he ſet forth his T'ythes, 
and a Stranger carried them away, or may give 
in eyidence, a Leaſe or Grant from the Plain- 
tif himſelf, or to any other to whom he can 
makea good Title, but fuch Leaſes and Grants 
muſt be. in writing unleſs for one year only, to 
the Ownerof the Land, which hath been held 

by way of retainer. 


The Jury, if they find for the Plaintiff, are 7:r4i#, 


to find how much of the debt demanded by 
the Declaration is due to the Plaintiff, which 
they are to do by trebliag the value of the 
=_ ſubtracted , wherein they are uſually 
aſiſted by the Courr. 


The Judgment is always given for the debt Judgment. 


found by the Jury without coſts , becauſe this 
AQtion is grounded upon a penal Law, where 
no ACtion lay at Common Law , neither 


ſhall the Defendant haveany coſts, if the Ver- More 91 5. 


dict paſs for him : but if the Jury ſhould up- 


on the Trial give coſt and damage, the Plain- C*2-[ac- 361» 


tiff may releaſe them and rake his, Judgment: _ 


But if Judgment be given for the Plaintiff in 
an Aftion Frought upon this Statute by 3444 
dicit, non ſum informatus, or Demurrer, the 
Plaintiff ſhall have Judgment for the whole 
debt demanded by his Declaration. And if an 
Attion 'upon this Statute be brought againſt 
two or more, and Verdict only paſs againſt one, 


or part of the Defendants, the Plaintiff ſhall Stiles 317,318 


ave Judgment againſt thoſe againſt whom the: 
Verdi&t paſſes, though the others be acquitted, 
quod nota, | Note 
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Nota. 


Savill 69... 


Juriſdifion of 
the Exchequer. 


32 Aſl.p.20. 
44 E. 3-43, 44 


Lane 39... 


5pÞE.3.20. 
2 H.4.15. 
20H. 6.17. 
r H:G.s. 

2 E4.5. 

44 All.p.25- 


Note that this Statute, as to the treble value 
and double value, extends only to Predial. 
Tythes, and not to Perſonal, mixt, or other 
Church duties. | 

' The Chancery likewiſe by Engliſh Bill holds 
Plea of T'ythes as may be made out-by any 
precedents. 

The Exchequer likewiſe by Engliſh Bull 
holds plea for a fingle value, for ſubtraion 
of all manner of T'ythes, Oblations, @&c. of 
which great uſe hath been made ſince the late 
Wars ; and there they decree the {ingle value 
with coſts,. and the future payment, which is of 
great advantage to the Plaintiffs, and theſe Suits 
are not interrupted with Prohibitiogs 3 bur 
theſe Suits are often very coſtly too , for if a 
Mods decimanadi, or the bounds of the Pariſh 
come in queſtion, and the proof not very clear, 
they are frequently ſent to Trials at Law, 
which gives delay and increaſes the charges 
very much. This Juriſdiction I take it is much 
fortified fince Tenths and Firſt-fruits were an- 
nexed to the Crown : but Suits of this nature 
were rarcly brought in this Court before the 
War, however there are ſome ancient Books 
prove that this Court on the Law fide has 
aſſumed Juriſdiction of 'T'ythes , but the Re- 
porter reports it with a quod mirum. 

Where the Kings Copy-holder pleaded a 
Mods it muſt be tried in the Exchequer, and 
for this cauſe a Prohibition was granted. | 

Laſtly, It is evident in our Books of Law, 
that the rights of T'ythes were frequently de- 
termined at Common Law in Actions of Trel- 
paſs for taking away of T'ythes, unleſs both 
parties were Clergy-men ; and ——_ 

170S 
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ſizes haye been brought at Common Law for 38 E.3.5. 
'Tythes . between Lay-perſons. And it is held ** & 4-24-2- 
inthe 25 H.8. that where the Lord of a Man- 25 H. 8.Br. Je- 
nor claimed T'ythes in conſideration of finding 7!/4i#ion 95. 


a Chaplain at ſuch a Chappel,. and the Pariſhio- 
ners claimed them likewiſe upon the ſame con- 
ſideration, that the right of theſe 'T'ythes being 
between Lay-perſons was triable at Common 
Law only. 


And at this day if 'T'ythes be once ſet forth 38 E.3-5. 


and divided from the Nine parts by the Owner 
of the Corn; and any perſon that has not 
right to them carries them away, the Suit for 
thus Treſpaſs muſt be in the Temporal,and not 
in the Spiritual. 


And by the Statute of 32 H.8.it is enacted, Stat.32 H.8, 
that in all .caſes where any perlon, &c. which ©P-7- 


then had, or then after ſhould have any Eſtate 
of Inheritance , Freehold, - &c. in or to any 
Parſonage, Vicarage, Portion, Penſ1on, T'ythes, 
Oblations, and which then were, or then after 
ſhould be made Temporal , or admitted to be, 
abide, and go to, or in 'Temporal hands and 
Lay-uſes, and profits by the Law, 8&c. ſhould 
then after fortune to be difſeiſed , deforced, 
wronged, or . otherwiſe kept or put out from 
their Lawful Inheritance , Eſtate , Seilin , 
Poſſeflion , Occupation , - Term , Right or 
Intereſt, of, in, or to the ſame, or, &c. by 
any other: perſon ,; or, &c.' claiming .or pre- 
tending to have Intereſt or Title to the fame, 
that then, and in. every ſuch caſe, &c. the per- 
fon,&c. ſo difleiſed, &c. the Heirs, Wives, &c. 
ſhall and-may have their remedy- in the Kings 
'Temporal Courts, or other Temporal Courts, 
as the Caſe ſhall require for the I 
uc 


Quod ei deforceat, pr ecipe quod reddat, Aſſiſe, 
Oc. as the Caſe ſhall require,&c. So that fince 
this Statute the Caſe is put out of all doubt, 
that for ſuch T'ythes, &c. which are become 
Lay:-fee , the right , title and poſſeſſion is be- 
come determinable at the Common Law, and 
all manner of real Actions , Eje&ments and 
other perſonal ACtions are brought there ag 
the Caſe requires daily. | 

And now having fhewed in how many 
Courts, and how many ways T'ythes may be 
recovered, it calls to my mind the Fable of the 
Fox and the Cat, who had but one way to ſhift 
for her ſelf when the Hunts-men” came, but 
that one proved better and' more ſecure than 
all the ſhifts the Fox had boaſted of; for upon 
the whole matter it were much better for the 
Reverend Clergy if they had one ready way 
to recover {ingle damages with their coſts of 


Suits at Common Law, where they _ not 


be interrupted by Prohibitions, and claſhing of- 


Juriſdiftions, and toſt from one Court to ano» 
ther, than all theſe ways I have mentioned, 
And it is a wonder. to me that there being 
hardly a Lord in Parliamenc, nor many of the 
Houſe of Commons that have not ſome part of 
their Eſtates in Impropriations , though they 
had no kindneſs to the Church , yet for their 
own intereſt and concerns have; not to that 
purpoſe preferred fome Law in Parliament be- 
fore this time 3 which might be dane in a few 
lines, by giving an Action of the Cale at 
Common Law for the fubtration'of Tythes 
with cofts, orif the Parliament ſhould rhink fit 
the ſmaller ſort of T'ythes might be determined 
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" Chap.i6. D2 Law of Tythes: 


in a Summaty way by the Juſtices of Peace 
with . an Appeal to the Judges of Afize ; bur 
this I humbly ſubmit, as I do all the reſt, to 
better Judgments. 


I have now finiſhed this ſmall Tract,where- The Concluſion 
by I wiſh the Reverend Clergy may receive of #he whole. 


as much fatisfaCtion as I deſire, or they can ex- 
pect. And I ſhall now conclude all with a Liſt 
of thoſe Monaſteries, the Lands of which are 
only capable to be diſcharged of the payment 
of Tythes, by Order, Bull, Preſcription, real 
Compoſition or otherwiſe , that every Clergy- 
man may fatishe himſelf without further en- 
quiry whether ſuch Monaſtery Lands as ſhall 
happen to be in his Pariſh, &c. may have the 
benefit of the Statute of 31 H. 8. to be freed 
of the payment of 'T'ycthes: and in the Liſt 
following I have ſet down the Times of the 
foundations of the ſeveral Monaſteries,that be- 
ing material to know, for if they were founded 
ſince the firſt year of R, 1. they cannor pre- 
ſcribe in 90 decimando, I have alſo for the 
moſt part fet down what Order the Houſes were 
of, that the Readermay fatisfie himſelf whether 
they were of any of thoſe Orders that were 
priviledged from the payment of 'T'ythes : for 
the valuations I have followed Mr.Dugdale, as 
being a ſure Author , having obſerved many 
Errors in that of Mr.Spred. 

In the peruſalof this Cacalogue you will find 
how many Foundations were made of Monaſte- 
ries in the firſt Century after the Conqueſt ; and 
till the Reign of King Fohbn, that it they had 


continueJ at that rate, the greateſt part, if nor 


all the Land in Eng land, had by this day been 
f/ Monaſtery 


335 


Magna Charta. 


Stows Sure 'y 
of London, 


$30's" 


EnJlowment of 
b 1carnees, 


Monaſtery Land. But in King 'Fobns time they 
begun to ſlack, and in the uinth of H. 3. the 
Statute of Mortmain was made , after which 
you will find but few Religious Houſes (ag 
they were called) founded. 

'Fhe Cifterrian Order came into England 
abour the yearof our Lord 1128, and in the 
enſuing Table, you may ſee how well they 
proſpered, that im ſo ſhort a time there ſhould 
be ſo many of the greater Abbeys of that Or- 
der ; bur it ſhould ſeem this Order began ſooner. 
See Mona#ticon Angl.li.1.p.695. 

The Black Canons regular of St. Auguſtine 
firſt came into England, as Mr. Stow lays, in 
the Year 1108. and were firlt placed in Tre 
nity Church within Algate , London. But [ 
rather think he is miſtaken in the time, for } 
find ſome Monaſteries of that Order before that 
time : However the enſuing Catalogue will 
inform you of their increale. 

And it is without difpute that the increaſe of 


| Monaſteries , eſpecially thofe of priviledged 


Orders, tended very much to the prejudice of 
the Secular Clergy that had the Cure of Souls; 
for belide the Orders that were priviledged, 
they appropriated all the Churches they could 
obtain, and how ill they were ſerved a man 
may in ſome meaſure obſerve that peruſes the 
Statute of 15 R. 2. and 4. H, 4. for it appears 
by them that they endowed no Vicarage at al 
upon the appropriating Churches,or ſo meanly, 
that the Vicars could not live upon them , aud 
not at all Hoſpitality practiſed. And therefore 
the Parliament of England which has always 
put a ſtop to the ujurpations and exorbitances 
of Rome, and to prevent the Religions Houle 
deſtroying 
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} Chap.26. O2 aw of Tythes: 


ys the Church, in the 15:7þ yearof the 
Reign © 


King Richard the Second made a 15 R-2-cap. ts. 
| Law, That' the Dioceſan of the place where 


any Church was to be appropriated, ſhould take 
care the Vicarage ſhould be well and ſufficiently 
endowed beſides a portion to the Poor. "But 


this ACt not having the effe&t was deſired and Palmers Rep! 
expected, the Biſhops of thoſe times being over- 219: 


awed by his Holinefſes Mandates, or partici- 


pating too much of his qualities, a ſecond good 


- Act wasnyade in the 144þ year of King H. 4. 4 H-4-2.12. 


whereby it was enacted, That all thoſe Appro- 


priations, that were made ſince the former Sta- 


tute without ſuch endowments , were declared 
to be woid. And that no Religious perſon (that 
#, Monks and Friars ) ſhould be made Vicar in: 
any Church appropriated, or to be appropriated 
by any means in time to come, and that 
m Vicarage ſhould be appropriated by theſe 
Statutes, and divers other Watutes cited 
in this work upon ſeveral occaſions. It is 
eaſie to gueſs what opinion they had, even in 
the times of Popery , of theſe People called 
Religious Men. 

I have now made too long a digreſſfion; and 
will therefore proceed to the Catalogue I pro- 
miſed the Reader. 
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An Apendix fo the Third C hapter of 
the Second Book. 


Ca.cantta Ec- 
Clciu. 


TP x 
pm was a Canon made by Robert Win 
chelſey Archbiſhop of Canterbury and his 
Clergy in the Year 1305, whereby it was de- | 
creed, that Omnes & ſimguli parochiant integre 
O& ſine diminatione decimas inferins annotatas | 
Keeleſtis ſuis perſolvant, ſcilicet,decimam lals |} 
a primo tempore ſua novationis tam menſe || 
Auguſti quam alizs menſibus ; de proventibus 
eliam boſcorum pannagiis Sylvarum & cete- | 
rarum arborum ſi vendantur, vivariorum, pi: | 
catiorum, -fluminum, ftagnorum, arborum, pe- | 
corum, columbarum, ſeminum, frutluum, & | 
beſtiarum guarenarum , -aucupitit , hortorum, j 
curtilagicrum, lang, lini, vini & grani, turba- | - 
rum, in lods quibus fabricantur & fodiuntur, ; 
cygnorum, caponum, aucarum, & anatum, out 
rum, Thenetit agrorum, apum, mellis & cerg, 
mclendinorum, venationum, artificiorum, neg 
tiaticztm, nec non agnorum, Vitulorum, pul- 
lorum, equorum ſecundum ecorum valorem, O 
onmium proventuim rerum aliarum de catero 
ſatisfaciant cempetenter Eccleſus quibus tenen- 
tur, nullis expenſis ratione praſtationis deci 
marum deduttis,ſeu retentis, niſi tantum de pre- 
ſtatione decimarum, Q& negotiationum ; Quod 
ſi monitienibus ſuis parere contempſerint, + 
{uſpenſionis, excommunicationis , & interdith 
ſemtentias eos ad preſtationem decimarum bu- 


{modi compellant, 
, F Thi 


_ An Apendir, 
"This Canon being a Provincial Canon of 


this Nation, and by conſequence in force ſo 
far, as it 1s not croſt by the Common Law, 
Starute Law or Cuſtom of the place. I thought 
fit to inſert, though almoſt all the particu'ars 
therein are ſpoken to in their proper places, 
fave that'I have not met with J:c:ma wiva- 
riorum 1n any other Canon which the Gloſs 
ſays, is loca in quibus piſces paſcuntur & im- 


Verbo 174 ario- 


UM. 
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pinguuntur, and ſometime it is taken * pro loco * Sir Henry | 
ubhi ferg includuntur , with which Sir Robert *P*\manGlols 


Stapletons Journal partly agrees ; but what 
T'ythes are to be paid for Vivaries, neither the 


ver 
rium, 


Canon nor Gloſs tells us, and I as little can 


give you an account what T'ythes are due for 
Curtilage. T heneſii agrorum Mr, Lindwood tells 
us, is Arborum creſcentium circa agros pro clau- 
ſura eorum , which by the Common Law of 
England are to pay no T'\ythe ; for the reſt | 
refer to the proper Chapters. 
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Here follows a Catalogue of the ſeveral Monaſteries, that 


upon the general Survey taken in the 26th Year of H. 8, were returned 
robe of the Annual value ef 200 /. per ann. and upwards within Eng. 
land and Wales, and by conſequence diſſolved by the Statute of 31 H.$. 
and by that means are capable of being diſcharged of the payment of 
Tythes; with thedate of their Foundations, as near as I can compute, 
with what Orders they were of; In which obſerve, that 4. ſtands for 
Abbey,P.for Priery, Ben. for Beneditins, C:/?. for Ciſtertians, Pram, for 
Pramonſtratenſes, Car. for Carthuſians, C.S.A. for Canons of St. Auſtin, 
F.for Founded, T.for Tempore ; and in the yaluations I haverejetted all 


ob. and 9. 
Berks. 


Eading Ben.F.T.H. x. 
Buſhelham A.C.S.A.F. 13 E.3. 
Abington A.Ben.F.720. 

Belford. 
Newnham P.C.S.A.T.H.r. 
Elmeftow A.Ben.F.T.W.Conquelt. 
Warden A.Ciſt.F.4.Steph. 1 1 }8. 
Chickſand P. White C. Gibertines F.T. 

W.Ruf. 
Dunſtable A.C.S.A.F.TH. 1. 
IWeeburn A.Ciſt.F.T.Johannis Regis 
Bucks. 
Aſbrugge Coll.C.S.A.F,TE.1. 
Noteley A.C.S.A.F.T.H.1.1112, 
M:/jenden A.Ben.F. 129. 
Cantabr. 
T horney A.Ben.F.9 72. 
Barnwel P.CSA.F.T.H.1. 1092. 
Ceſtr, 

S Werburge A.Ben. F. 1c J5. + 
Corbermeeve A.Cift.F. 11 34. 

Cornub. 
Bod»nim P.C.S.A.F.936. 
Lamnceften A.CS.A.T.W.Conqueſt, 
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The Catalogue of Yonafteries, 


I. 
St.Germans A.C.S.A.F.T.Ethelſtani Regis. O24.J 
Cumbr. 
Carliſle P.C.S.A.F.T.W.Ruf. 04.18 
Holmcoltrum A.Ci{t.F.1 135. 04.27 
Derb. 
Darley A.CS.AF.T.H. 2 0258 
Dewon. 
Ford A.Cift.F.1 13 3. 0374 
Newham A.Cilt.F. circa 124.6. OLL7 
Dinkeſwel A Ciſt. F.1201. 0294. 
Hertland A.C.SA.F.T.i1.2. 0306 
Torre A.Prem.F.T Ri. 0396 
Buckfaſt A.Cift.F.T.H.2. 2466 
Plimpton A.Ciſt.F.T.E x. O24.1 
Taveftock A.Ben.F. 96 1. ©O9NL 
Exon P.Cluna F.T.H.z. OF Ol 
Dorcet. 
Abbotsbury Ben.F.circa 1016. 1390 
Middleton A.Ben.F.per R.Ethelſtan 0578 
Tarrent A.Cilt.F.per H. 2. O2 14. 
Shafton A.Ben.F.94.1. 1166 
Cerne A.Ben.F.T.R.Edpari OF1F5 
Sherborne A.Ben.F.circa 37 0. 0682 
Dunelm. 
St.Cuthbert A.Ben.F.circa $24. 1266 
Tinmosth P.Ben.F. 0397 
Eſſex. 
Berking A.Ben.F.6875. 0862 
Stratdford Langthorne A.Ciſt F.1135. ogr1 
Waltham A.C.S.A.F. circa 1060. 0600 
Walden A.Ben.F. 1 136. OJ7Y 
St.Oswith A.C.S.A.F.1 129. 0077 
Colcheſter A.C.S.A.T.H. r. OF2J 
Glouc. 
Briſtol A.CS.A.F.circa T.H.1. 0670 


L 4 


So © 
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Hayles A.Ciſt.F.1246. 
Winchcomb,A.Ben.F.787. 
Tewesbury A.Ben.F.715. 
\ Cirenceſter A.C.S.A.F.TH.1. 
Kingſwood A.Cilt.F. 1 1 39. 
Glouceſter A.Ben.F.680. 
Lanthony P.juxta Glouc.C.S.A.F. 1 16. 
Hants. 
St.Swithins Winton A.Ben.F. 6 34. 
Hyde Abb.Ben.F. per Regem Eltred. 
WWherwel A.Ben.F. T.Edgari Reg. 
Romſey moniales Ben.F,g07. 
; is P.C.S.A.F.ante 1042. 
Bello loco A.Ciſt.F. 1204. 
Southwick P.C.S.A.F.T.H.r. 
Tichfield A.Prem.F.T.H. 3. 
| Hertford. 
St. Albans A.Ben.F.755. 
Hunts. 
St. Neots A.Ben. F. circa 'T.H-1. 
Ramſey A.Ben.F.96 9. 
Ranc. 
St. AuFtins prope Cant. A.Ben.F.605. 
Ledis P.C.S.A.F.1119. 


Feverſham A.Clun.F.I 14.7. per R.Steph. 


Bexley A.Cift.F. 1 1.4.4. 
Roffen A.Ben.F.600. 
Malling A.Ben.per Regem Edm. 


Dertford A.C.S.A.F.4.9 E.3.per ipſ.R. 
Lanc. 
Whalley A.Cift.F. 1 172. 
Leic. 


Leiceſtr. A.C.S.A.F.1143. 
Croxden A.Przm.circa 'T.R.1 Reg. 
Lawnda A.CSAF. T. W.Rut. 
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Lincoln. 
Lincols $t.Cath.P. Gilbert F.T.H.2.- 
Kirkſteed A.Ciſt.F.1 13g. 
Reveſly A.Ciſt.F. 1 14.2. 
Thornton A.C.S.A.F.1139. 
- Bardney A.Ben.F.7 12. 
Crojland A.Ben.T.Reg.Erhelred 7 16. 
Spalding A.Ben.F.1 052. 
Sempringham A.Gilb.f. 1 14.8. 14. Steph. 
Epworth moniale Carthuſ.1 o R.2.tundar. 
London and M1dd, 
St.Fobw Feruſal P.F.T.H.1.1 100. 
St. Barthol.Smithfield C.S.A.F.1 10%. 
St. Mary Biſhopſgate Pr.F.1187.9R.1. 
Clerkenwel P.Ben.F. T.Reg-Steph. 
London Minors Ben.T.F.E. 1. 
WeſtminFter A.Ben.F.T.Edgari 
Sion A.C.S.A.F.per Reg.H.s. 
London domus Cart.fundat.T.E.3-Reg. 
S.Clare extra Algate monial F. 12:92. 
St.Mary Charter-houſe Carth.F.1 371. 
St.Zobns Holywell monial.nigr.t.1 318. 
St. Mary Eaſt-Smithfield A.Cift.F.34. E.3. 
Northfol. 
Thetford A.Clun.F. 1102. 
Wymundbam A.Ben.F.1 1239. 
Hulmo A.Ben.F.per Canutum Reg. 
Weſt drebam A.Prem.F.T.H. 2. 
Walſingham A.C.S.A.F.circa T.Step.R. - 
Caſtle Acre A.Clun.F. 1090. 
Weſt Acre A.Clun.F.T.W.Rut. 
| Northon. 
Burg: S.Pet. A.Ben.F,per ro.fere R.Mer. 
Pipewell A.Cift.F. 1 14.3: 
S. Andreas P.Clun.F. 1067. 
Sulby A-Prem.F.T.Steph.Reg. 
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Nott. L. s 
Lenton P.Clun.fund.T.H. 1. ++." 
Thugarton P.C.SA.F.T.H. 1. 0259 9 
Ielbeck A.C.S.A.F.T.Reg.Steph. 0249 6 
Warſop P.C.S.A.tundat. O2J9 10 
Bella Valla Pri.Carth.F.circa 16 E. 3. O27 - $ 
New#teed P.CS.A F.T.E.2. 0219 18 
Theſe two laſt are under yalue in Mr. Dugdale, but 
thus per Speed. 
Northumbr. 
Tinmouth a Cell to St. Albans a Nunnery, o51z 4 1 
Oxon. 
Godſtow A.Ben.F.T.Steph.Reg. 0274 5 10 
Eyneſham A.Ben.F.T. Ethelred Reg. 0441 12. 2 
Oſney A.CS.A.F.T.H.r. 0654 ' 10 »% 
Thama A.Ci{t.F.T.H. 1. per Speed. . o256 13 7F 
Oxford P.per Speed fund.ante Cong. 0234 --4 4 
Dorceſter per eundem A.C.S. - F.635- o219 12 © 
Satop. 
Hagmond A.C.S.A.F.1 100. F 0259 IJ. 5 
Lilleſbul A.C.S. A.F.per Adelfleda R.Merciz. 0229 J 1 
Wigmore A.C.S.A.F.1 172. per Speed, ONG7 "4 20 
Wenlock P.Clun.F. 1 18 1.vel antea, 040T Oo 7 
Salop A.CS.A.F. r08 1.per Speed, oIxe” 4 
Hales Owen A.Prem.tund,”T-.R.Joh. 0337-15 © 
Somerſet, 
Glaſſenbury A.Ben.circa 300F. I204--.:4:.06 
Bruton A.C.S.A.F.T.Conqueſt. 0429 6 BY 
Henton P.Carth.F.T.H. 3. 0248 19 2 
Witham P.Cart.F.per H.2. OL15 15 © 
Tamnton P.C.S.A.T.H.1. 0286 8 10 
Bathon A.Ben.F.T.H.2. od27 - 2-8 
Keyneſham A.C.S.A.F.T.H.r. 0419 14 2} 
Michelney A.Ben.F.74.0. 0447 2421 
Buckland P.Cift, F.T.E. i, > P2333 -:7 


Staff. 
De la cres A.Ciſt.F.115 2. 


Burton ſup Trent A.Pcn-E TEadredi R. 


Croxden A.Cilt.cont.Fundar. 


Suffolk. 


S. Edmund: Bury A.Ben.F. 1020, 

Butley A.C.S.A.F.1171. 

Sibeton A.Ciſt.F.115 0. 

Teworth P.CS.A.F.T.Congq. 
| SUrrey. 

Merton P.C.S.A.F.I1 121.T.H. 1. 

Shene P.Carth.F.1 4.14. 

Chertſey A.Ben.F.666. 

Newark P. 


$. Maries Overſ. A.C.S.AF.7 H.r. 


Bermundeſey A.C.S.A.F.7 H.1. 

| Warw. 
Combe A.Ciſt.F.T.Steph.R. 
Kenelworth A.C.S.A.F.T.H.r. 
Merivat A.Ciſt.F.114.8. 
Nuneaton monial Ben.F,T.H.2. 

Wilts. 

Malmesbury A.Ben.F.circa 670. 
BradenFtock P.CS.A.F.T.Congq. 
Edington P.C.S.A.F.1 352. 
Ambresbury A.Ben.F.1177. 
Wiltow A.Ben.F.T.Ethelwolpi R. 


Fareley a Cell to Lewes per Speed F. 


I 125. Clun. 


Lacock A.C.S.A.F. 1232 per Speed, 


Wigorn, 
Malwverne A.Ben.F. 1052. 
Eveſham A.Ben. T.Oftz, 
Perſhore A.Ciſt.F.11 38. 
Halesowen A.Prem.F.T.Joh.Reg. 
Brodeſly A.CiRt,F.1 1 3v, 


The Catalogue of Monaſtcries, 


I. 


OUL7 
0267 


1959 
oOJI8 
O25O 
O280 


O93 / 


O777 
065 


O25 


©0624, 
0474 


oJ11 
0538 


02.54 
O2JJ 


08753 
OLIN 
044.2 
0495 


OGOI 


ONI7 
0203 


0308 
1183 
064.3 
C282 


OJ88 


2.5 
5 © 
I4 3 
12 10 
T7. 
> + 
> - 
TY” 3 
| 2 
5. 
SG 

6 

4. 


puny 
_ | 
HM NWN Wwvoaog w 


=) 
'S) 
Lo 
O Þ dw wehH 


Eborum. 
St. Mary Eborum A.Ben.F2 W Ruf. 
Selby A.Ben.F.T.Conq. 
Kirkſtal A.Cift.F. 1 14.7. 
De rupe A.Ciſt. F.1 14.7. 
Monks Burton A.Clun.F.circa 1 186. 
Noſtell .C.S.A.F.T.H.1. 
Pomfrait A.Clun.F.T.Conq. 
Gisborne ACS.A.F. T.Steph.Reg. 
Whitby A.Ben.F.T.Conq. 
 Montegratie A.Carth.F.circa 1396. 
Newburge P.C.S.A F.1 145. 
Belland A.Cift.F. 1 1 34. 
Kirkham A.C.S.A.F.T.H.1. 
Aeclſa A.Ciſt F.11 36. 
Brilington C.S.A.F.T.H.1. 
Walton A.Gilbertines F.T.Steph.Reg. 
Bolton in Craven P.C.S.A.F.TH.1. 
Rival A.Ciſt.F.I 192. 
Ferval A.Ci{t.F.T.Steph:Reg. 
Furnes A.Ciſt.F. 1 127. 
De Fontibus Cift.F. 1 1 2 2. 
Warter P.C.S.A.F.T.H.1. 
Rithal per Speed 
Old Maulton A.F.T.Steph.R.per Speed 
St. Michael juxta Hull Carth.F.1 377. 


Walla. 


F.T.E 1. 
Strata Florida Cardiganſh. Ciſt.orClun. 
F.T.Conq. 


The Catalogue of Yonafteries, 


Valle de Sana CruceCom.Denbigh, Ciſt. 


L. 
I550 
0729 
0J29 
0224. 
2039 
049 
2337 
<< 
04.37 
0J23 
3067 
O2J8 
0269 
wow 
0547 
0360 
O2IN 
O27H 
O23 h 


0805 


og998 


OlNLTI 


OJFIn 
O257 
OLJI 


O14. 


1225 


[=] 


Sou B B BN 5 


yg 34 


Ln 


uw A A OO DN Dd we 


— buy (I bd 428_ be 
NN + QA ADO 


THE 


O % 


bay Bay 


+ ww O W Þ cor wan © 


Ll 


yy Wd 


won nocvouwuwnyte+pocrrÞct+}O 


Gloria Dco Patri, Deo Filio & Deo Spiri- 
tut Sancto. Amen. 


TABLE. 


\ Cceptance of Rent,where it ſhall affirm a Leaſe,1 og: 


Acceptance of Rent by a Parſon, Vicar, or Prebeud 
will not affirm the Leaſe of his Predeceſſor, 110. 
Where a Parſon ſhall be bound by the acceptance of Fe- 
alty,111. By a Biſhop upon @ Leaſe for Lives of Tythes, 
ibid. A Leaſe for years of Tythes how it ſhall operate, 


. tbid. 

Admiſſion, In what manner to be made, 6. Not to be done 

baſtilyib.& 50. The danger thereof, 50 

Aftermaths, Where Tythes are due for them, 190 
Agiſtment, vide Herbage. 

Alteragium,quid, 178 


Amnnates, vide Firſt-fruits. 

Archdeacons, Their original and growth, 231, &c. Oculi 
Epiſcopi & quare,235. Vide plus de eis in Procurations. 

Arms and Enſigns of Honour in Churches,vide Churches. 

Arreſts in Churches or Church-yards, vide Churches. 

Aſſeſſments for the Repair of Churches, vide in Church. 


B 
Arren Lands, Which ſhall be free from the payment of 


Tythe Corn and Hay, 204. 
Bees, What Tythes are due for them, 2.8 


The Table. 


Biſhop, What time be hath to examine a Clerk, 6. Admits a 
Clerk before the Church becomes litigious, 11. Heis nor 
bound by a Verdi& in a Jure Patronatus, 14. An Aion 
of The Caſe lies againſt bim if he admit the contrary 
Clerk,ibid. Coparceners preſent ſeverally, which Clerk he 
mui admit,16. If Foynt-Tenants,or Tenants in Common 
preſent ſeverally,what*s to be donegib. though the Church 
be Iitigions he may admit either Clerk at his peril, 12. 
What Office he may grant,and for what Term, 108 What 
Retorn hemay make upon a Duplex Querela, 13. He may 
grant C - amp in Fee, 1 08. Vide in Church-Dilapidations, 
Non-reftdence.C*c. 

Burying and Burying places, vide in Churches. 


C 


þ: againſt Common Law, Cuffoms or Prerogative 
are word, 28,245. Which Provincial Canons are in 
force, 24.6 
Calves, Weol, Lambs,Pigs, Milk, bow the Tythes thereof are 
#0 be paid, and the Canon for the payment thereof, 201. 
Howthe Tjthes of Milk and Cheeſe are to be paid,2.04. 
Sheep not kept 3o days ſhall pay no Tythe, 255. When 
Calves, Lambs,&c. are to be paid, 2<6. How to be paid 
where ſeveral mens Sheep are depaſtured togetherib. How 
where they depaſture in a Ground whereof the Pariſh is 
not known,2.07. How Wool, Locks, Beltings, Neckings, and 
the Wool of Sheep that die of the Rot isto be paid, ib. 
Cathedraicum, quid, and how it became due, 136. Not the 
ſame with Synodals, 2 
Caveats, an the uſe and force of them, 13 
Chancels, by whom to be repaired, and how to compel, the 
repair of them, F, 37,338 
Capella unde dicitur & quid; 5 3. The ſeveral kinds thereof, 


ib. Free Chappels quid, ib. all given to the King, 154- 
Who may make a Free Chappel, ib. Parochial Choy 


at, 
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The Table, 


what,ib. How to be repaired, and by whom the Cure is to 
performed, ibid, The Recor of the Mother-Church ſhall 
have the Offerings made at Chappels, 156. How it may 
become a Church, ib. Who ſhall repair Chappels annext to 
Mother-Churches, ib. Private Chappels quid, ib. ought to 


be conſecrated, I57 
Charges; To what Charges Parſons and Vicars, &c. are 
chargeable, 223 


Churches, Undedicuntur, 133. The ſeveral acceptations of 
the word in the Scripture,1 34. The manner of Founding 
them,ib. Who may build a Church, ib. Where a Church 
muſt be re-conſecrated,1 735. The ſeveral parts whereof a 
Church is compoſed,ib. In whom the Freehold of the Church 
75,ib. Who is to repair Churches, ib. How they were an- 
ciently repaired, 136. How the money is to be vaiſed for 
the repair of Churches,ib. In what manner aTax is to be 
made,&c.ib. How to be recovered, ib. What to be doneif 
the Pariſhioners will not make a Lewy for the repairs of 
the Church, 138. How to be relieved againſt unequal 
Aſſeſſments, ib. The Landlord 1s not aſſeſſable towards 
the repair of the Church in reſpelt of his Rent, ib. The 
Parſon is taxed in reſpefF of the Land be bolds, ib. The 
prejudice by omiſſion of any Landholder in a Taxtowards 
the repair of the Church, 14,0. The Parſon and Vicar are 
free = Lewies towards repair of the Church, ib. And 
ſo may the Founder be by Preſcription, ib. Whether the 
Inhabitants within a Chappelry may preſcribe generally to 
be free rom Levies to the repair of the Mother-Church,ib. 
Churches united,by whom to be repaired, 14.1. Seats in the 
Churches,by whom built, and how to be repaired, 142. In 
what manner to be built, ib. Who may build Seats in a 
Church,14.3. Who ſhall have the materials of Seats pul- 
led up, ibÞo What Authority the Parſon has concerning 
Seats, and who may diſpoſe thereof, ib. Where they may 
be claimed by Preſcripticn,144. One may preſcribe for a 
burying place, 14.5. Who might anciently, and who may 
CW 


The Table. 
now be buried in the Church, ibid. Nothing to be paid for 
burying in the Church-yard, ib. But in the Church and 
Chancel,14.6. Where one of common right may be bu- 
ried; ib. Anciently not in Cities, ib. Who may ſet up 
Torbs m a Charch, ibÞ. What remedy if broken,ib. Who ' 
ay not be buried in Church or Church-yar d,I 4.7. Grave- 
ſtones, Winding-ſheets, Penants, Arms, &c. In whom the 
property is, ib. In whom the property of the Bells and 
other Ornaments of the Church are,ibid, Who ſhall have 
an Attion of Treſpaſs for the taking them away , 1b. 
How the property of Goods may be changed by the 
off ering of them to a Saint, ib. Geods may be given to 
the Church, and how,148. What reverence is due to the 
Churches and Church-yards, ib. Santtuaries what , and 
when taken away, ib. Courts, Fairs, Market s,&-c.Not to 
be kept in Church or Church-yard,1 4.9. The puniſhment for 
fighting or brawling in Church or Church:yard, ib. The 
puniſhment for ſtriking or drawing a Weapon there, 150. 
De fon aflault Demeſne is no plea to a Battery begun 
there, ib. The puniſhment for making Arreſts in the 
Church or Church-yardlb. The ſeveral Officers that were 
;n the time of Popery,ib. Churchwardens and their Du- 
ties, 151. By whom to be choſen, 152. Of Side-men 
and their Office, ib. Sextons and Clerks, and their Office, 
ib. How they ſhall be elefed, ib. The Pariſhioners may 


chooſe him by Cut om, I53 
Clergy taken away in Sacriledge, I50 
Concubines allowed Priefts, and in what manner, 117. 
Vide Incontinence and Marriage of PrieFts, ib. 


Confirmation of Biſhops Leaſes, in what caſes neceſſary, 97- 
How, where there is two Chaptters,ib. A Leaſe confirmed 
before the Sealing,98. After the death of the Biſbop, ib. 
Makes ſeveral concurrent Leaſes, and the later is firſ 
confirmed,g99. Grant to the King confirmed before In- 
rolment,ib. Who is to confirm Leaſes where 'tis neceſſary, 


ib. The Parſons Leaſes confirmed by the Biſhop, who is 
Patron 
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Patron alone, ib. A Parſon makes a Leaſe before he is 
Indufted, which is confirmed , yet woid, ibid. A Leaſe 
may be confirmed for parr of the Land or Term, 100. 
A Parſon makes a Leaſe which is confirmed, and afier be 
is deprived,ib. The Biſhop and Hushand of the Patroneſ 
confirms, quid operatur, 100. The Biſhop and the Patron 
being Tenant in Tail confirms and dies, quid operatur, ib. 
. Patron uſurper confirms, ib. Patron grants the next A- 
voidance, and then confirms the Leaſe of the Parſon, ib; 
A Parſon Leaſes to bis Patron, which is confirmed by the 
Biſhop , and then aſſigned over by the Patron , ibid. 
The Biſhop Patron confirms withont the Dean and Chap- 
zer, quid operatur, 101. A Parſon made a Leaſe before 
the Statute of 12 El. which was confirmed after , hid. 
A Prebendary Leaſes , and recites that it is done by the 
Biſhops conſent who is is a Witneſs to it,ib. * Leſſee grants 
@ Rentcharge, which is confirmed, 109. Parſon Leaſes, 
the Leſſee grants Annuity, and in a Writ of "Anniuty the 
Biſhop and Patron are prayed in Aid ; and Verdift and 
 Tudement, _ operatur, | | ibid. 
Compoſition, vide Real Compoſition. | 
Corfecration of Churches, by whomi to be done, 134. And 
| _ - be Re-conſecrated, ibid: Vide in Churches and 
- Chappels. 
Copy-bi d, if it Eſcheat to the Parſon and Lord, be may 
. grant it in Fee, an 
Conveyances, By what Conveyances Tythes may be peſt 
| ; 20 
Corn, The Tythes thereof how to be paid, 189. Of Rakings, 
Igo: Of Green-corn cut for Beaſts of the Plow or Pail, 
| I OI 
Cuſtom, Of what forte inn Tything, 214, 217. Cuftom De 
_ bs Baer ts —_ 'G To pay Tythes of = 
ner Tithable, : '1Ds 


Aa Difference 


The Table. 


D 


Ifference between it and Preſcription, 216. How far 
D the Canoniſts allow of Cuftom,217. Cuſtom to pay leſs 
than the true value of the Fythes,2.05. Cuſtoms confirmed 
by Aﬀ# of Parliament, Fs 218,219 
Deprivation and Depoſition what 80. In what Courts it may 
be done,81. For Waſte or Dilapidation,83.For Simony,80. 
For Now conformity, 83. For not reading Common-Prajer 
within two months gr a Induttion,82. To maintain any 
Dottrine repugnant v0 the Thirty Nine Articles, ib. For 
Crimes Eeeleſeefbical and Cruil, ib. For diſobedience to the 
Ordinary, 82. For taking a ſecond Living, 83. For a 
Prieſt 30 marry was Cauſe, ib. Deprivation Ipſo faQto 
 quid,tb, For betng @ Common Drunkard,81. For not uſing 
the Common-Prayer, and not adminiſtring the Sacraments 
according to it, $2. Miſcreants,Infidels, Heretisks, &c. are 
 deprivablejib. Slaves Villains,and Illiterate perſons, ibid. 
Debt wpon the Statute of 2 E. 6. by and againſt whom it 
- ties,32.6. The form of the Declaration, 328. What Plea 
lies in it,230. What Evidence is neceſſary for Plaintiff 
and Defendant, iv. Verdi and Judgment is good there- 
oe | | 333 
Dignities EccleſiaFtical quid, 
Dilapidations,quid, 73. 4 Canon againſt them, 74. What 
remedy again#t them, 75. Cauſe of Deprivation, 16. A 
Probibirien lies againſt a Biſhop, and to prohibit waſte, ib. 
An At of Parawens to avoid fraudulent Conveyances 
 mnade to defeat, the remedy,78. An Ation upon the Caſe 
lies at Common Law, ib. How the Damages recovered 
nay be diſpoſedofyib. The Trees in Church-yards not to be 
. . cut but in ſpecial caſes, 79 
Donative quid,167. A Pariſh Church may be a Donative, 
I64. How it may become preſentative,ib. Who may be 
Founder of @ Donative, ib. A Quare impedit lies of 4 
Donativte, 


The Table: 


Donativeibid. Within what Statute it , iD. 
Duplex Querela, 1» what Caſes it lies, and what return is 
good upon ityl 3. Within what time te be ſued, I 4. 


=P - 
Xchequer has Furiſdiftion of Tythes, 334 
E pts Im Ipſo fafto, whether without Sen- 


rence. 
F 


| Tri not to be taken by Spiritual perſons, but in parti- 
cular Caſes, 111. A Parſon may not Farm anothers 
Parſonage, 112, May not keep a Tan-bouſe or Brew- 


houſe, | ib 
Fere naturz, No Tythes. due for Birds or Beaſts ferz na- 
tura, | 209 


Fees ; What Fees are due by the Canon for Inſtitution and 
Induttion, 53. What danger a Clerk incurs that pa 
greater Fees than are due by Cuftom,52. No Fees are aue 
or can be due for Orders, _ 7 

Firſt-fruits quid, 224. Why Vicarages are higher charged 
than Parſonages,2.27. The Antiquity of them, 64. 

Fiſh, Vide Ferz nature. ; 

Fowls Domeſtick ; What Tythes ſhall be paid of them, 213 

Fowling, vide Hawking. 

Fruits, vide Seeds. | 

(CO JOPAR vide in Church, 

H 
AY; How to be paid,190. In Orchards,ib. Graf cus 
. in Meadows for the Beaſts of the Plow and Pail,Ig1. 


Of Head-lands,Balks,&c. 190 
f Head-lands, . R Herbig 


The Table. 
Herbage, The Canon for it,198. Who (ball pay it, ib. Not 
for $4ldle Horſes, 1 99. Nor for Beaſts f the Plow or 
Pail,198. Nor for Beaſts Ferz Naturz,199. What ſhall 


be done where a Ground is. eaten with mixt Caitel, 200. 


For what Cattel Herbage is due, ibid, 
Honey, vide Bees. | | 
Hunting, Hawking, Fiſhing and Fowling, What Tythe is due 

thereof, : 212 


Neontinence, How puniſhable in the Clergy, 118,@c.' Vide 
4 Concubines, | 
Indicavit Jay at the Common Law, And in what Caſes, 322. 
' For a Sixth part, ibid. In what Caſes it lies at this day, 
323- Not 14ll after Libel, ih. The form of the Writ not 
' altered, ib. It lies of Offerings,ib. By whom,72.4. The 
manner of proceeding in it,318. When the matter ſhall be 
remitted to the Spiritual Court, 22.3. The form of the 
Writ, ib. This Writ lies of a Vicarage, Parſonage, Pre- 
bend,&c. ibid. Who ſhall have it, ib. 
Induftion, How to be made, 6. Who may make it ib. What 
is to be done after it, 7 " ON 
Injtisution, In what manner to be made,6. 1t may be done 
out of the Divceſs,ib. the virtue of it, : . 6,7 
Jure Patronatus, In what Cafes.it is neceſſary,10. Whether 
the Biſhop be bound to ſue at his own peril, 11. It may 
be ſued though the Church be not litiguus, ib. The man- 
ner of proceeding therein,14. The points inquirable in it, 
I Fo How the Ver dict is fo be taken 1 it, IO. Quid OPpe- 
ratur by the Verdid&,ibid.”-If the Fury refuſe to give their 
werdif,quid fieri, 16. Who may hold it,17. The Biſhop 
bimſelf may, 17. If the -Commiſſioners neglec their 
Duties,quid fieri,ib. The Verditt in it is not obligatory, ib. 
At whoſe Cots it is to be ſued, II 
Turi{dittion, vide Recovery , The Spiritual Court hath Fu- 
r1ſdiction in Simony, 52. In matters of Deprivation, 


Depos 


The Tabl of 


Depoſitions and Reſignations, 80. For Mortuaries, 297. 
' Confirmed by ſeveral Atts of Parliament as to Tythes, 
: 303. Where the Temporal Courts bave Tuiſdittion of 
Tyther,3o1. And where the Spiritual, ib. Where Tythes 
were anciently determinable, 295 


IK ING, If a Simoniſt dies poſſeft', the King ſhall not 
A. loſe the Preſentation,4.g9. The King may preſent upon 
a Simonaical Contra, though he cannot be guilty of it, 


FO 


L 

| vide Calves. 

Lapſe incurred to the Biſhop and the Patron preſents, 8 
If the Biſhop may let alitigious Church lapſe, 11. Where 
by the taking of a ſecond Benefice, 20. From what time 
the ſix Months ſhall commence, 7. And how to be ac- 

\ counted, 7 

Leaſes, What Leaſes may be made by Clergy-men, 85. At 
Common Law, $6. By the Statute of 32 H.8. ib. What 
quality ſuch Leaſes muſt have , 87. They mu#t bein 
Writing indented,ib. Muſt commence from the making,ib. 
The old Leaſe muſt expire within a year, ib. There mu 
z0t be a double Leaſegib. What things may be Leaſed, ib. 
91. Not an Advowſon, 88. It muſt be of Lands uſually 
letib.: The uſual Rent muſt be reſerved. ib. » Muſt not be 
without Impeachment of Waſt, 89. Parſons and Vicars 
are excepted in the Statute of 32 H. 8. ib. Biſhops are re- 
ſtrained by 1 Eliz. go. Where ſuch Leaſes ſhall only be 
woidable, tb.. The 1 of Eliz. is @ private Att, 9 Con- 
current Leaſes ; Biſhops where good, ib. By others, and 


when they may be made, 93.: Whois to confirm them, vide 
Confirmation. They cannot be for Lives, nor upon a Life, 
98. © \ I what Caſes Deans, Prehends, &c. are reſtrained 
by 13 Eliz:g2. Parſons and Vicars are reſtrained by it, 
' 93. Where upon @ concurrent Leaſe the former muſt 
determine within Three years, ib.But not ſo for Biſhops,94- 
| Aa} Where 


The Table. 
Where a Parſons Leaſe (ball be void by Non-reſidence,94- 
Whether it fr be ns prot himſelf, 103. Houſes m 
Corporations, how to be Leaſed, 95. Not in Reverſion,ib. 
What Leaſes by Biſhops and Archbiſhops are good, 86. By 

. Deans, Prebends and Colledges , im what caſes they are 
good,87. From what time t0 commence;ib. Parſon Leaſes 
and Reſigns,1 04. Parſon Leaſes, the Leaſe is confirmed, 
and then be becomes Non-reſident,102. Bounds and Cove- 
nants for future Leaſes,in what Caſes they are void, 105, 
And Promiſes,ib. In what manner Colledges and Hoſpi- 
tals may Leaſe,106. Where a Leaſe ſhall be good though 
a former be in being, 91. The former Leaſe ſurrendred 
between Sealing of the new Leaſe and Livery of Seiſin, 
ibid. Lands uſually ſet together divided into ſeveral 
Leaſes and Rents —_—_ | 85 

Litigions; Where a Church ſhall be ſaid to be Litigioms, 10. 
How many ways a Church may become Litigious , IT, 
Where it may become Litigionus by a Jure Patronatus, ib. 
Where after a ure Patronatus, ib. The Biſhop may admit 
either Clerk without a Jure Patronatus at bz peril, 14. 
Vide Jure Patronatus and Lapſe. 

London; How Tythes are to be paid there, 293. How anci- 
ently, ib. The Decree abridged, 294, &c. Caſes put upon 
ebe Decree, | 298 

M 


WH of Prieſts forbid by ſeveral Canons, 114, 
Proſecuted,by whom and how, 115. John de Crema 


that proſecuted this matter taken in Bed with a Wench, 
ib. How forbid by the Apoſtles Canons,1 14. Made Felony 
70 uſe their own Wives, or to. keep them company, 118. 
Afier this was mitigated, 119. To affirm a Frieft might 
Marry made Hereſie and Treaſon, ib. All Law again#t 
heir Marriage repealed, and their Children legitimated, 
119,120. That Af repealed, and at laſt reurogd, 120 
Maſt, vide Seed, Met _ | 
as Mil 


The Table, 


Milk, vide Calves. : 
Milnes ; Whether any Tythes are due from them, and of 
what kind, 210 


Modus decimandi, vide Preſcription. 

Monaſtery Lands , In what caſes freed from Tythes, 271. 
How many ways they may be diſcharged, 276,&c. What 
Orders were jrced from the payment of Tythes, 2.72. In 
what caſes the leſſer Abbeys may be free,2.76.Nut of Lands 
purchaſed after 12.15. 277. By Real Compoſition, 265. 
By Bulls, 272. By perpetual unity, 27%. What ſhall be 
ſaid a perperual Unity,and the qualities of itjib. Whether 
Lands that came to the Crown after 31 HS. can be fre. 

| 200 
Mortuaries quid, 'and where due, 289. They are only by 

Cuftom,2g1. Mortuaries by Biſhops to the King,quid,292- 

Their ſeveral appellations, ib. In Cheſter of @ Prie#t, ib. 

The Statute for payment of them, 290. Provincial Ca- 


201 for them, 289 
N 

N E admittas, 1» what caſes it lies, I3 

Notice of Reſignation,&c. where requiſite, and how 

to be given, 9 


Ordinary, vide Biſhop. 
Ornaments of the Church, vide Charch. 


P 


Arliaments of England reftrained the Popes power, 2.1 
Pardon of Simeny the effett of it, FO 
Parſon, Who may be (0, 1,@c. He muſt be a Prieſt in Epiſ- 
copal Orders, 5. He muſt ſubſcribe before the Biſhop the 
Igagement, and have a Certificate of it, ib. He muſt 
read the 29 Articles, and how, 56. He muſt declare his 
aſſent thereunto, and in what manner, ib. The danger if 


be fail in any Circumſtances, 57. Thoſe things muſt be 
A a4 repeated 


The Table, 
repeated upon taking a new Living, ib. Good advice to 
rhem,5'8. Of what Age '@ Parſon muſt be 55, 60. Who 
may be Parſon of a Living of 30 |. per ann. in the Kings 
Books,G60. He muſt be conformable, 61. When, and how 
oft he muft uſe the Common Prayer, 61. Before every 
Letture,ib. The penalty for uſing other forms,62.. He muſt 
not maintain any Dottrine agam#t the 39 Articles, 6 J- 
What he muſt do before and after Inſtuntion and In- 


duttion, "ns 
Parſcnage or Reftory what , 158. Whereof it conſiſt's, ib. 
Pentecoſtal;, Quid & ubi dedit, 323 


Permutation, quid, 167. The form of a Conditional Reſig- 
' nation upon a Permutation, ib. The Proteſt ation, 168. If 
etther Incumbent upon a Permutation be put out he may” 
repair to bis own Living apain, $ >" Bn 
Perſonal Tythes,quid, and what places due, 252 
Pigs, vide Cabyes.' © 5 gt Ho : 
Pluralities,quid,I7. Canons againſt them,18.- The miſchief's 
that attend them, ib. The acceptance of a ſecond Living 
makes the firſt void, 20. As to the Patron without Sen- 
zence declaratory,ib. But nct to lapſe without notice,20,2.1: 
The Att of Parliament agamſ# Pluralities,22. Which ſhall 
be ſaid a Living of 8 |. per ann. ibid. That # Parſon not 
qualified may have a plurality, 23. Who 3s qualified by 
ſervice to have a plurality,ib. And who by birth,24." And 
w20 by dignity, ib. He that takes a Plurality muſt have 
a Teittimonial, 25. How to proceed in the taking a Plu- 
rality,25. The firſt 1s void by Inſtitution into the ſecond,ib. 
Which Chaplains are qualified , where there is above the 
number allowed by the Statute retained, 27,29. The Ma- 
. feer dies before the Chaplain is preferred,2/7.* The Miſtreſs 
marries and poccomes # Widew again,jb.' Or marries under 
ber Degree,z8. What Livings and Prefermients make a 
Plurality, 29; No body can have a double capacity to 
qualifie, iv. Chaplains retained by the Son mm the Fathers 
L:fe time arent qualified,23.1Mater diſchirges bis Chap- 


lam 
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+ Iain before be is preferred,ib.One qualified ;5 inſtituted into 
the ſetond before a Diſpenſation, 2.9. The King cannot 
'diſpence with this Law,ib. Induted' into a ſecond Living 
and does nat read the Articles, ib. A Clerk qualified is 
"made @ Biſhop, his qualification ceaſes,30. Where Union 
ſhall make a Plurality, iv. 4 Vicar made Parſon of the 
ſame Church, ore converſo,zib. Of another Reftory in the 
ſameChurch, 31. Theill effets of taking Diſpenſations 
from rhe Pope, and giving it to the Nobility, 32. How many 
"qualifications there are in England,ib In Margin,of what 
Livings Pluralities were Origmally allowed, ib. In what 
Caſes the Canoniſts allow of Pluralities, 18. None ma 
have two Preferments in one Church, 19, Reaſons why the 
"Nobility ſhould wave this Prerogative of qualifying for 
Plaralities, | | J2 
Pope,Several As of Parliament to reſtrain bis uſurpations, 
'* 21.Charged with a damnable Cuſtom in the Court of Rome 
" to uſe extortion,ib, Charged with the like by a Council, ib. 
Prie ts, Who may be, and at what Ape, | 61 
Preſcription and Modus decimandi quid, and why the Eccle- 
" ſiaſtical Courts reje Cuſtoms and Preſcriptions t6 the da- 
"mage of the Church, 245. How Preſcription and Cuſtom 
differ, 24.6. Confirmed by Parliament, 250. Preſcription 
De modo decimandi, ib Tu#ftified by Reaſon, 24.6. Who 
may preſcribe in Non decimando,25 0. And who in Modo 
decimandi,ib. A Modus to do rwo things ,and one fails,2.5 2. 
For Houſes where good,2.5 3. What Preſcriptions are good, 
ib.&c. For Wool and Lamb where good,2.5 4..For Corn,z55. 
For Woodlib. For Calves and Milk, ib. For Eggs, ib. For 
Land in lieu of Tythes,256. For Headland and Balksjb 
For Bees,257. For Herbage,ib. For Fewel,ib. For Parks, 
258. To pay the Vicar for Tythes due to the Parſon,259. 
How a Modus decirndndi may be defFroyed, 261. From 
what time Preſcriptions ſhall commence,273., How Pre- 
ſcriptions ſhall be proved, a poſteriore, and praftice 
ſmce, © WY 186 


INE: Pre'. $1 


The Table. 


Preſentation, The form thereof 4. How tobe proceeded on, 5; 
* What time thePatron has to preſent, 9. Where bis Clerk 
is refuſed for juſt cauſes, 7 
Priviledge of the Clergy, they may not be compelled to ſerve 
in Temporal Offices, 12,0,124- Are not bound to appear at 
the Sheriffs turn,12.3. They are not tobe Thy Cs in ſome 
caſes, 122,125, Notto be diſturbed whilſt doing Drvine 
Service, 120. Not to pay Toll, 121. Nor Pontage, 
Murage,&c.122. May ſue in the Eccleſiaſtical Court for 
Batteries on their perſons, 129. The Colledtor of Tenths 
may not difturb them,12.3. T heir priviledge in Criminal 
caſes,124. Freed from purveyance,125. Not to be amer- 
ced for their Church Livings,125. No Execution may be 
ſerved on the Goods of the Church, ib. Their Priviledges 
confirmed by ſeveral Atts of Parliament,126. What Pri- 
viledges they pretend to by the Canon and Ciuil Law, ib. 
&c. And what Priviledge they have in ground where 
the Tythes grow, 220 
Procurations quid, where due and how, 230. Not to the 
Arch-Deacon when the Biſhop wiſits,231,2.33,@c. How 
many Servants are allowed the Viſitors, 235 
Prohibitions, Sur modus decimandi, 31 3. * For freeing Mor 
»aftery Lands, ib. Where the Suit ts for the Tythe of 
things not Tithable, ib. For matter triable at Law, 310. 
Becauſe the Spiritual Courts proceed againſs Law and 
Reaſon,ib. Mu#t preſent a Copy of the Libel, 311. In 
what Caſes the Suggeſtion muſt be drawn up, 313. In 
what Caſes a Prohibition is peremptory, 311. How to be 
proſecuted, 312. Where it lies after a Conſultation, 313. 
Where a ſpecial Conſultation ſhall be granted, ib. In what 
Caſes the SuggeFton is to be proved within ſix Months, 
313. How the ſix Months muſt be accounted , 304- 
The benefits and damages Prohibitions introduce, 313. 
How to proſecute and defend Probibitions, ib. In what 
Caſes it is grantable after Sentence, ib. 
Property; Where the property of a mans Goods ſhall be taken 
away 


The Table. | 
awa by the offering them to a Saint by a Stranger, 148, 
And in what Caſes he may take ſuch Goods pas. 4 Hh 


Q 
(ue Incumbravit, here it lies, 13 
R 
R Eal Compoſition quid,and the effes thereof, 268,05. 


Recovery, In what Courts Tythes were anciently to be reco- 
wvered,z00. In what Caſes the Spiritual Court hath Fu- 
riſdiftion concerning Tythes,301, And in what Caſes the 
Temporal Court hath Turiſdiftion, 312. Where the Spi- 
ritual Court hath not Furiſdiftion, 302. The Spiritual 
Turiſdiction confirmed” by the ſeveral Atts of Parlia- 

_ ment, 303, Oc. The remedy where the Spiritual Courts + 
are not obeyed before Sentence, 307, The remedy for diſ- 
obedience aftcr Sentence,ib. 2 E.6. extends only to Predial 
Tjthes,311. Obſervations on the Statute of 27 H.8.307. 
And on the Statute of 32 H.8. 309. Upon all the Sta- 
tutes,ib. Vide Exchequer, and in Furiſdittion, antea. 

Reſidence is Jure divino,20. Non-reſidence was not heard in 
the Weſtern Church of 700 years after Chrift, 63. An 
AT of Parliament againſt Non-reſidents,65. The end of 
that Law,66, Who may by that Law be Non-reſident,65. 
A Pluraliſts Maſter es be may not be Non-reſident,69. 
How Biſhops may be compelled to Reſidence, ib. Where 4 
Parſons. Leaſe ſhall be avoided by it, 94,103; In what 
Caſes' he may demiſe and be Non-reſident, 94, 95- The 
penalty for Nlen-reffdewce , and how to be recovered, 55. 
Complainedof in Parliament ,64. The damage the Church 
ſuffers by the Non-reſidents,ib.&c. The King may ſeiſe of 
the Temporalties of a Biſhop *for Non-reſidence, 70. The 
form of the Writ of Seiſure, ib. The Epiſtle of Pope Da- - 
maſus ageinſ# Biſhops Non-reſidence, 72 

| _—. Reſigna- 
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Reſignation, To whom to be made, | 165 
It may be to the King,ib. The ſeveral words of @ Reſig- 
nation,167. It may be to @ publick Notary, or in bis pre. 
ſence, or by proxie,ib. It may be upon Condition, ib. The || 
form of it upon a permutation, | iÞ, 


--. 


> Eats in Churches, vide Churches. 
Scire fac. In what Caſes the right of Tithes was determina- 
ble in them,and how taken away, | 325 
Seeds, Fruit, Ma#}, Bees, How to be ex Ub py 
S1mony'quid, 33. Canons againſt it, 34. ittle effett o 
thoſe — and the x74 4, The difference the Ca- 
noniſts make between Simoniacus and Simoniace, 36. An 
Att of Parliament again#t.it; ib. The penalty upon the 
corrupt Patron,27. Where be ſhall loſe his Preſentation, 36. 
The Clerk not privy, where he (ball be diſabled, 39. 
What Contra#s ſhall amount to. Simony, 4.2, 4.7. Bonds 
for Reſignation ſhall not,4.3. Examinable in the Spiritual 
. Court, 52. Advice againſt Bonds for Reſignaion, 46. 
Who may take advantage of it,4.9. In giving above the 
due Fees for Inſtitution, 51, For Reſignation” upon Ex- 
cbange,ib. For corrupt giving Orders or Licenſe to Preach, 
52. A Can again this,and what Fees are to be taken, 
53. How the Penalties are to be recovered, ib. Theeffets 
of a Pardon of Simony, 50. What Contratts are not St- 
moniacal, 4.7. Who are within the Law againſt Simony, 
45. Not where the Contra is not executed, 49. If a 
Simoniſt die in poſſeſſion,the King ſhall not loſe his Preſent- 
ments,ib. There may be Simony and the Patron and Clerk 
both free,5o. The Eccleſiaſtical Courts have the power to 


examine it, ſaved in the Stat. | 52 || 
k) ynodals, Quid & ubi, & Cui debet, | / 3 ? I QC. 
Spoliation, Quid & ub, | Tos 2 16 


; Tenths, 


. vS _-- > 0 we 


The Tible; 
T 
Enths, quid, ubi & cui debet, 2.28. What remedy the 


Succeſſor has for the Arrears in the time of bis Prede- 
teſſors, | | | 229 


Tythes, Quid & quotuplex,176. Majores,quid, 177. Mino- 


res quidzib. quo jure due, 178. To whom due, 179. The 
Parochial Right when it commenced,180. Who is capable 
of - them in pernancy,185. Due to the Recor prima File, 
186. Eavmreclas ' to whom due, ib. 4 Parſon, &c. 
may have a Portion in another Pariſh,ib. To whom due in 
particular Caſes,187. To whom due in the Vacation, 188. 
If Parſons and Vicars ſhall pay each to the other, 188. 
Tythes may belong to a Chappel,ib. Of what things due, 
189. Of what not, 213. What Priviledge the Parſon 
has in the Lands where they ariſe, 220 


V 


Icarapes, Of their Indowments before and within me- 
mory,l 59. How to be expounded, ib. Indowed de Al- 
teragio expounded to extend ro ſmall Tythes, 160. De 


minutis decimis, and expounded to Wood, ib. Corn-Lands 


ſowed with Woad, Saffron, &c. ibid. The Vicar ſhall not 
have Tythes of the Glebe of the Parſon,nec & converlo,ib. 
How the Indowment of Vicarages was introduced, 161. 
How they may be re-united to the Parſonages, 162. In 


what Caſes they ought to be inlarged out of the Parſo- 


nage, ib. The Parſon oma free the Vicar from Incum- 
brances, 163. How they may be diſſolved and re-united, 


| 162,163 
 Viſitations and matters concerning them, 24.0 

Voidance, vide Simony, Pluralities,&c. 

Uſurpation, A Caution to avoid it, I3 


Winding- 


The Table, 
w 


y y Inding-Sheets, vide in Church. Ss 
Wood; A Canon for the payment of Tithe-Wood, 19% 


Complaints againfF it m Parliament, 1bid. Limif«* 


tion by the Statute, ibid. Which was a Declaration of 
the Common Law, ib. QueFftioned if an AG&, and win- | 


dicated gb. Sylva cxdua quid, 194. What ſhall be ſaid 
great Wood, ib. Off what Wood Tythes ſhall be paid,l95, 
Of Nurſeries,jb. Of Topping:, ib, Of Bark, 196. Net 
of Dotards, ib. Where due if great and ſmall Woods be 


mixt,ib. Who (hall. pay it the Buyer or Seller,ib.. Preſc ah 


7103 in non decimando, where it is good, 197. How to 


paid,ib. Where due of Wood that is grubd, - ib, 


Writs Mandatory for the payment thereof. | 
Wool and Lambs, How the Tythe thereof is to be paid, 202, 


Where Sheep ſhift Paſture from one Pariſh to another,206. | 


There ſhall be no Tythes paid in thoſe Pariſhes where they 
are kept le(s than 30 days, 2.05. Vide plus,inCalves before. 
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lumes of Reports. 
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Sir John Davies his Iriſþ Reports , 
and his Learning upon Impoli- 
tions, and Tunnage and Pound- 

Mr.Seldex his Hiſtory of Tythes,his 


Mare Clauſum, and Titles of Ho- 
nour;&c. 


4 Lift of thoſe Reverend Fudges, and other Worthy Perſons 
of the Inner-Temple , that have communicate 


Learning for the publick benefit of the Profeſſors of the 


d their 


Kelway a Bencher, his Reports. 
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<'of Reports and Rune 9. 


| Mr.Fleet wood's Table to'H; 7.' 
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Mr. Rich, Cromptor's Juſtice of the © } 
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Mr.Shephards Epitome, "Juſtice of 
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Mr. Juſtice Owen's Reports, 

Mr.ſuſtice Fones Reports. 
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Mr.Daltons Juſtice of the Peace,and 
Sheriffs Office. 

| Mr.Lamberts Juſtice of Peace, Soxem| 
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Laws, Archeion, Office of Conſta- 
ble,and Perambulation of Kent. | 
Mr.Noyes Reports fallly fathered,, ut 
puto. 

Mr. William Pryn's Records of the | 
Tower abridged, Writs and Pleas 
for the Lords, a Supplement to 
my Lord Cokes 4 huſtitutes;&c. * _ 

Mr. Sargeant Benaloes Reports,com- 

mon in M.S. part Printed, 
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